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PREFACE 


The subject of the following sheets is of such 
generaTinterest, that any attempt to present it in a 
more inviting and useful form may hope to meet 
with a favourable reception. The labours of those 
learned writers, whose research, industry, and acute¬ 
ness, have brought to light numerous particulars 
illustrative of our legal antiquities, are too volumin¬ 
ous to serve the purpose either of the professional 
student or of the public in general. 

To give form and consistency to the numerous 
historical notices which lie scattered in the works of 
others, to present in* a regular series all the most 
important facts which serve to show the state of the 
English Law at different periods, and to point out 
the various causes and consequences of the succes¬ 
sive changes as they arose, is the object of this 
work. Others have, likewise, had a design in some 
respects similar ; but have not put it into execution 
in such manner as to preclude all farther improve¬ 
ment. The works of Lord Coke abound with his¬ 
torical matter respecting English law; but, as he 
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was an expounder of the law, and history was a 
subordinate consideration, he furnishes nothing like 
a regular narrative on the subject. The same 
remark applies to Mr. Justice Blacks tone, unless his 
historical sketch, at the close of his Commentaries, 
be excepted; but this is far too general to give a 
satisfactory view of the subject. Sir Matthew Hale’s 
History of the Common Law, though bearing this 
title, contains fewer historical facts than either of 
the two preceding works ; being, for the most part, 
dissertations on disputed points of history, inter¬ 
spersed, no doubt, with some observations worthy 
of notice. Mr. Reeves* History of English Law 
came so near in design and title to this work, that, 
when the writer first obtained a view of it, which 
was not until he had made some advances in his 
own, he conceived that nothing remained for him to 
do but to abridge that work, and carry it on to the 
present period; but on a further perusal, he found 
his own plan to differ in so many particulars from 
that pursued by Mr. Reeves, that he chose to follow 
his own course, and to quote that gentleman (in 
whose work he found much that was valuable) in 
the same manner as he did other authorities. These 
two works must therefore be considered as perfectly 
distinct, and differing from each other both in the 
selection and arrangement of the materials. Mr. 
Reeves* work contains much more of the old law 
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than what appeared to the writer of this work 
necessary to show the progress and successive changes 
of the law at different times. On the other hand, 
many anecdotes and facts, illustrative of the history 
of English Law, have found a place in this work 
which are not in Mr. Reeves’. 

Connected with this difference in the choice of 
materials, is also the difference in arrangement pur¬ 
sued in these two works. Although both writers 
have followed the order of political history, yet, in 
detail, they have pursued a very different course. 
In this work the most important legal facts are 
mentioned at the times when they are supposed to 
have occurred, as far as it was possible to fix the date 
of such remote events ; but this plan, which served 
to shew the general state of the law at different 
times, could not be invariably pursued in regard to 
all points of law. It was found necessary to chuse 
more distant intervals, when a more regular and 
authentic account of the subject could be given. 
Thus the feudal system, of which but little is 
known before the reign of Henry II. is there treated 
of at large; a general review of the law of real 
property, and of the changes it had undergone since 
the time of that prince, is taken in the reign of 
Edward IV. and again in that of Charles II. The 
rise and progress of parliaments are treated of at 
large, in the reigns of Edward III. and Charles II., 
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and the same may be said of the criminal law and 
other particulars. 

The writer has not swelled his pages with com¬ 
ments, which were not immediately connected with 
tiie subject of the history, but he has been solicitous 
to omit nothing which could render the work useful 
and interesting. If he should be so fortunate as to 
obtain the credit of having performed his part with 
fidelity and accuracy, he will feel himself amply 
compensated for the painful labour bestowed upon 
the completion of an undertaking, which, though 
neither extensive nor novel, has nevertheless been 
found arduous. 
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INTRODUCTION. 

Common Lam.—Lex non Scripta.—Civil Lam.—~Canon Law .— 

Statute Lam . 


Bkfoiie we proceed to a History of English Law, it is Inthod. 
necessary to premise, that the laws of England may he 
divided into four distinct branches or heads; namely, the 
common law, civil law, canon law, and statute law. 

What is called the common law consists of a collection Common 
of customs and maxims, which derive their binding power, ^aj c » H IJigt 
and the force of laws, from long and immemorial usage, Com. Law, 
coupled with the express sanction, or the tacit consent, of the * 
legislature. The customs, of which the common law is 
composed, are either general or particular. General cus¬ 
toms comprehend what is properly called the common law, 
whereby the proceedings in the King's ordinary courts are 
directed. By this law is determined for the most part the 
course of descents of lands; the nature, extent, and qualifi¬ 
cations of estates; the rules of settling and transferring pro¬ 
perty ; the forms, solemnities, and obligations of contracts; 
the rules for expounding wills, and acts of parliament; and 
the respective remedies of civil injuries, with a variety of 
other particulars to be noticed hereafter. 

Particular customs are such as affect particular dis- 
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tricts, or relate to particular subjects. Of this description is 
the custom of gavelkind in Kent and other places, where all 
the sons succeed alike to the inheritance; or that of borough- 
English, prevailing in some ancient boroughs, where the 
younger sons inherit in preference to the elder; such also 
are the customs peculiar to some manors, which bind all the 
copyhold and customary tenants; as likewise the custom of 
London, &c. Of those which relate to special subjects may 
be reckoned the lex corona , or the prerogative of the 
crown; lex mercatoria , or law merchant; lex foresta , the 
forest law. 

Besides, as it is the business of the common law courts to 
define what customs are good, and what not; as also to 
expound and interpret the statutes, and apply them to par¬ 
ticular cases, their decisions acquire the force and authority 
of precedents and rules of law, and, being recorded in the 
books of reports, form a part of the common law. 

This branch of English law was called lex communis, or 
jus commune , because it was the common municipal law or 
rule of justice in the kingdom; or drawn from the several 
particular codes then in use, because it was admitted by 
the common sense of mankind, being, as Plowdcn observes, 
no other than pure and tried reason, or, in the words of 
Sir Edward Coke, the “ perfection of reason.” Sometimes 
it was styled, by way of eminence, lex terra, lex Anglia , 
and likewise lex et consuetudo regni et lex patria, because 
it was as it were ingrafted into and became a part of the 
constitution of the country. 

One of the most remarkable designations of the common 
law was that of lex non scripta, which it derives from its 
own nature, because there are no records extant to show its 
legislative enactment, it being one of its peculiar perfections, 
that it has been in use time out of mind, or, in the solemn 
language of the law, time whereof the memory of man 
runneth not to the contrary. The common laws of England, 
says Lord Chancellor Ellesmere, are grounded upon the 
law of God and extend themselves to the original law of 
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nature, and the universal law of nations, and are not ori- Ijttrod. 
ginally leges scripts 

The term lex non script a, although peculiarly applicable 
to the common law, to distinguish it from the lex scripta of 
the statute law, yet it docs not necessarily imply that the 
laws so denominated are not extant in writing, for there arc 
but few of our laws of which there is not some memorial in 
writing. The term is, however, simply intended to signify 
that such laws have not their original in writing: thence it Hole's Hut. 
has been extended in its application by some to those statutes Xjaw * 
of which there are no records that are pleadable in our 
courts, that is to say, such as were before the time of memory, 
or the reign of Richard I.: likewise those parts of the 
civil and canon law which have been only adopted by us, 
and not originally enacted here, have been comprehended 
under the same appellation. 

The common law was not of less force on account of its 
not being committed to writing, for, as Fleta observes, Flct.Proem. 
“ Leges autem Anglicanas, licet non scriptas, leges appellari 
non est absurdum, cum hoc ipsum lex sit, quod principi 
placet, et legis habet vigorem; cas scilicet, quas super 
dubiis in conrilio difiiniendis, Procerum quidem consilio, et 
principis auctoritate accordante vel antecedentc constat esse 
promulgatas; si enim ob solum scriptures defectum, leges mi- 
nime confcrentur, majoris proculdubio auctoritatis robur ipsis 
legibus videretur accommodare scriptura, quam dccernentis 
mquitas aut ratio statuentis.” The distinction between the l Just. 1 .1 . 
lex scripta and lex non scripta was also observed in the *■ 2 * 9 * 
Homan law; but Bracton seems to think, that at the time Bract. 1.1. 
he wrote, the common or unwritten law was peculiar to this *• *■ 
country, which may possibly have been the case, since the 
whole law of England at that period, with the exception of 
Magna Charta, was unwritten law, but the code of the 
Roman law, which was a written code, was in use in every 
other country of Europe. 

By the civil law is to be understood the civil and muni- Civil law. 
cipal law of the Roman empire, which, owing to particular 

b 2 
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circumstances, was first partially admitted into this country, 
and finally established so as to form a branch of our juris¬ 
prudence. It consists of the Institutes, containing the 
elements of the Roman law, in four books; the Pandects or 
Digests, containing the opinions and writings of eminent 
lawyers, systematically digested in fifty books; a new Code 
or Collection of Imperial Constitutions, in twelve books, con¬ 
taining the decrees of the emperors who succeeded Theo¬ 
dosius ; and lastly, the Novelise, or New Constitutions, 
posterior to the former, and forming a supplement to the 
code. 

The canon law is a body of ecclesiastical law, originally 
compiled from the decrees of councils, bulls, and decretal 
epistles of the Holy See, and the opinions of the ancient 
fathers, which were digested by Gratian, under the title of 
Dccrctum Gratiani: to these were added, the Decretalia of 
Gregory IX., the Sextus Deeretalium of Boniface VI11., 
the Extravagantes of John XXII., and the Extravagantes 
Communes of later papers; comprizing the whole corpus 
juris emmuici. Some parts of this law were adopted at an 
early period by the Saxons, but by far the greater part was 
introduced at the same time with the civil law, as will be 
more particularly noticed in its proper place. 

The statute law is the last branch of law which enters 
into the composition of English jurisprudence. A statute 
is any act of the legislature which serves as a rule for the 
conduct of the community, in which sense all the public 
acts or laws of the Saxon kings were statutes; but in a 
restricted sense, a statute signifies any thing which was 
statu turn, decreed, or determined by the King's Majesty, by 
and with the advice and consent of the Lords spiritual and 
temporal and Commons in parliament assembled. 

Statutes are either declaratory or confirmatory of the 
common law, or they serve to abridge or enlarge the com¬ 
mon law, or altogether to introduce a new law. Most of 
the old acts, such as Magna Charta, the statute of Marl- 
bridge, Merton, &c., arc for the most part confirmatory of 
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the common law, and on that account the more valuable, Int hod. 
because they thereby serve to prevent good laws and cus- 
toms from falling into desuetude. Modern statutes, on the 
other hand, are for the most part introductory of some new 
law or regulation; and, being framed with a view to dimi¬ 
nish as much as possible the discretionary power of those by 
whom they are administered, they are remarkable for their 
number, their prolixity, and oftentimes for their incorrect¬ 
ness and want of clearness. 

Such is the composition of our laws, which, considering 
the gradual manner in which the most important parts of 
them have grown up amongst us, and the number of learned 
men who have employed their talents in administering and 
expounding them, may justify the assertion of Fortescue, Fort tie 
“ that they arc not only good, but the very best.'” Their A^ r. *! 7 
mixed character is to be ascribed to the diversity of people 
who have inhabited this island, each of whom have con¬ 
tributed more or less towards their formation; for, as the 
writer above quoted observes, “ the realm of Fngland was 
first inhabited by the Britons; afterwards it was ruled and 
civilized under the government of the Romans; then the 
Britons prevailed again. Next it was possessed by the 
Saxons, who changed the name of Britain into England. 

After the Saxons the Danes lorded it over us; and then the 
Saxons prevailed a second time ; at last the Normans came 
in, whose descendants retain the kingdom to this day.” 

During all these several changes, although the general 
frame of the laws has been preserved, yet such additions 
have been made from time to time as have tended much 
to its improvement. Our laws (says Bacon) are as mixed Proposals 
as our language, and as our language is so much the richer, for a 
the laws arc the more complete. 
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The common law is of such antiquity, that it was coeval 
with the first peopling of Great Britain. From the earliest 
records of the Saxon times may be traced many of the rules 
and principles of law which arc acknowledged in the present 
day; as the jurisdiction and proceedings of courts, the distri¬ 
bution of powers and offices among the ministers of justice, 
and the like. Among the Saxon kings there was a scries of 
lawgivers whose codes, then occasionally distinguished by 
the name of dombocs, are still extant, and present us with 
the outlines of that scheme of English jurisprudence which 
afterwards obtained a footing. These codes contain little 
more than a brief abstract of laws, or general rules, for the 
guidance of the judges or magistrates, the details being left 
to be decided cither by their discretion, or by the known 
customs of the place. 

The first of these codes, which is also said to be the oldest 
in Europe, was that of Ethclbert, who began to reign A.D. 
561; his was followed by the codes of Hlothaire, Edric, 
and Wihtrcd, all kings of Kent, and of Ina, king of the 
West Saxons; after which we have the laws of Alfred the 
Great, Edward the Elder (his son), Athclstan, Edmund, 
Edgar, Ethclrcd, Canute, and Edward the Confessor. 
Alfred, the most celebrated of the Saxon legislators, not 
only embodied the laws of his country into a regular form, 
but did more than any other king towards their observance. 
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By the wisdom of his regulations and political institutions CHAP, 
he acquired the title of Conditor Legum Anglicanarum, as v 
did Edward the Confessor acquire that of Restitutor Legum Saxons. 
Anglicanarum, on account of the completeness of the col- Ran. Cent, 
lection which he formed of all the laws then in force 
throughout England. mens, sec. 5; 

It is worthy of observation, that all the Saxon lawgivers 
showed great wisdom in the business of legislation, by ad- Spelm . 
mitting no laws into their selections but what were adapted does, in 
to the temper and manners of their subjects, being for the 
most part taken from people that were nearly allied to them¬ 
selves. The same caution was observed by the Danish 
king Canute, throughout whose code there reigns a perfect 
uniformity of language and spirit with those of his prede¬ 
cessors, insomuch, that the collection of Edward the Con¬ 
fessor professes to give, under the general name of Saxon 
laws, the three several codes which were there distinguished EL. Edw. 
by the particular names of the Saxon-lage, or the laws of 
the Saxons; the Dane-lagc, ot the laws of the Danes; and Jur. c. 4. 
the Mcrchen-lage, or the laws enacted either by Mercia, the 
first queen of Mercia, or by Ofta, king of Mercia; all 


which differed from each other no more than the customs of 


one country, or district, might differ from those of another. 
Some of the laws above-mentioned were collected and 


published in one volume, folio, in the Saxon language, with 
a Latin version by Mr. Lambard, in the time of Queen 
Elizabeth, under the title of Archaionomia. Dr. Wilkins 
has enlarged this collection in his work, entitled, Leges 
Anglo Saxonicm, containing all the Saxon laws extant, toge¬ 
ther with those ascribed to Edward the Confessor, in Latin; 
as also those of William the Conqueror, in Norman and 
Latin; and of Henry I., Stephen, and Henry II., in Latin. 

In presenting the reader with a view of the Saxon laws, Saxon law*. 
which serve as the basis of the common law, they may be 
considered under the following heads: namely, the condition 
of the people, and the state of landed property; the divisions 
of the country, the ecclesiastical and military states, the 
criminal law, and the administration of justice. 
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The Saxon people were divided into freemen and slaves. 
The freemen were again divided into earls or earls, thanes 
Saxojtb. and eeorls or husbandmen. The eorls were civil officers 
Condition of superior in dignity to the thanes, as appears from the differ¬ 
ent heriots required from them by a law of Canute. The 
hcriot of the earl was eight horses, that of the thane four 
horses, besides other things in proportion. The thanes 
were properly the feudal lords or nobles, so called from the 
Saxon thenian, to serve, because they were bound to do spe¬ 
cial service for their lords and attend upon the king when re¬ 
quired. They were distinguished into the thani majores, in 
Saxon properly thegen , who were immediately in the service 
of the king, and the thani minores , in Saxon theoden , who 
were in the service of the higher thanes. The ceorls were the 
farmers or husbandmen, to whom the cultivation of the land 
was assigned. The slaves were either domestic slaves, who 
performed the various offices of the house in the families of 
their master, or they were employed in the labours of the 
field, and were on that account called viUmii villeins, 
because they lived in the vills or villages. These slaves or 
villeins were in the lowest state of degradation, being consi¬ 
dered as the property of their owners. In the laws of 
Wales it is expressly said, that the master had the same 
right to his slaves as to his cattle. There was another 
description of persons, namely, the frilaxin or freedmen, 
who had been emancipated from their bondage; but their 
condition was very little better than that of the villeins. 

Whether the landed property of the Saxons was subject 
to the feudal laws, and to what extent, has been a matter of 
much controversy, which, owing to the scanty information 
to be gathered from the records of those times, can never be 
positively decided. The legal historian must, therefore, 
content himself with stating authentic fact6, and leave the 
reader to draw his own conclusion. 

The lands of the Saxons were divided into thainland, 
bockland, and folkland. Thainland was that which was 
granted by the Saxon kings to their thains, or thanes, who 
were properly such as attended at court, and held their land 
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Feuds, c. 5. 

# 

Thainland. 
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immediately of the king, the term thane being, as before 
observed, in the first instance, a title of office, although it 
afterwards became one of dignity: of these lands the thanes 
reserved a portion for the support of their household, called 
inlands, which were cultivated by their villeins; the rest, 
called outlands, they let out to the ceorls for a certain rent, 
and in all probability for the same sort of services as were 
required of the thanes from the king. The thanelands were 
distinguished by the name of baronies, and other appellations 
after the conquest. 

When lands held by the thanes reverted to the crown, 
it appears they were called rcvclands, because they fell 
immediately under the immediate government of the king's 
officer, the reve, or sheriff*. 

The lands of the thanes were subject to three kinds of 
services, termed the trinodn neresnitas^ namely, the attend¬ 
ance on the king in his military expeditions, the repairing of 
castles, and the building of bridges, which were all of a 
feudal character. In the king’s grants and conveyances of 
land among the Saxons, these three things, which, as the 
name imports, were of the first necessity, will be found 
expressly excepted from all other immunities. To these 
imisVbc added a fourth obligation to which they were liable, 
namely, the hcriot, as it was then and has since been called. 
This consisted in the horses and arms of the thanes, which, 
at their dbath, were given to the king as lord, and was pro¬ 
portioned to the rank of the party. It should also seem 
that a similar gift was made to the thanes by their tenants. 
This word heriot, in Saxon heregent, is derived from here 
an army, and geat an expedition, or geaf, geld money, 
signifying in both cases a military contribution. 

The lands of the Saxons were likewise so far bound 
by military tenure, that if a man fled from battle his 
lands were to escheat to the lord, who gave them to 
him, and if he had hereditary lands, they were to be 
forfeited to the king. Thus we see that some of the 
feudal principles were recognized and acted upon among 
the Saxons. The kings of this realm .were considered 
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as having originally had all the lands in demesne, and 
that, reserving the royalties or grand manors for their own 
use, they parcelled out the remainder among their thanes, 
annexing at the same time to these grants the condition of 
military service, as far at least as regarded the defence of 
the realm. The thanes in like manner granted out parcels 
of their lands to inferior tenants, reserving to themselves 
returns of corn, cattle, or money. Other and more rigorous 
services, such as wardship, marriage, reliefs, and the like, 
which constituted the tenures of after times, gradually 
sprung up in different countries in Europe. It is, however, 
most probable that, at the period we arc now treating of, 
the feudal system, among the Saxons at least, if not else¬ 
where, was in its original and simple state. 

As to the word feud, in the Latin of the middle ages 
feodum or feudum, it is not to be met with before the ninth 
century, in a constitution in the reign of Charles the First, 
requiring military attendance of his vassals on pain of for¬ 
feiting their feudum or fee. The derivation of this word is 
variously given by different writers, some deriving it from 
fides , fidelity, because fealty or fidelity is required from the 
possessors of feuds; others from fee, in German vieh, cattle, 
and od, ohd , or vod, signifying as much as substance or 
property, because land and cattle arc the most substantial 
kinds of property; others, with still greater reason, derive it 
from the Teutonic fehde, which, like the Danish feide , and 
the English feud, a quarrel, signify war or hostility, be¬ 
cause military service is the main obligation attached to 
feuds. But whatever may be the derivation of the word, 
there can be no doubt but that such grants of land were all 
made on condition of a return in military service. 

The origin of the feudal system is commonly traced from 
the Lombards and other northern nations, who, on the 
decline of the empire, made irruptions into different parts of 
Europe, and obtained from their kings or leaders allotments 
of land in the countries where they settled, which the pos¬ 
sessors again parcelled out into smaller allotments to their 
inferiors. This practice of granting lands on condition of 
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military service appears to have been adopted by the Roman 
emperors; for we learn from Lampridius, that Alexander 
Severus gave to the officers and soldiers stationed on the 
frontiers the lands that were taken from the enemy, to be 
theirs on condition that they and their heirs should do 
military service; and Probus made similar grants to the 
veterans in Isauria, requiring that their sons, from the age 
of eighteen and upwards, should serve in the army. These 
barbarous tribes were, therefore, rather the imitators than 
the introducers of a practice, which suited well with their 
circumstances as the settlers in a new country. 

That the manners and customs of the northern tribes 
were favourable to the reception of such a system is evident 
from the account given by Tacitus of the ancient Germans, 
who he says were in the habit of letting their lands by the 
year to certain individuals in each tribe, while the rest were 
engaged in warfare. Resides, the German princes had their 
followers or attendants, styled comites, who were near the 
person, shared in all the dangers of the battle, and bound 
themselves by an oath to defend him and his honour in all 
tilings. Nothing, therefore, was more natural than for the 
princes to bind these comites more closely to themselves by 
allotting to them portions of the conquered countries on the 
express condition of military service, and thus secure a 
number of warriors, who were always ready to defend their 
newly acquired possessions. Thus did all the landed pro¬ 
perty of Europe become more or less subject to the feudal 
laws, with the exception of some few portions that remained 
free from all service, being holden of no superior. These 
were called allodial, from a, privative, and lode or leude , a 
vassal, that is, without vassalage. It is, however, supposed, 
that there were no lands among the Saxons that were strictly 
allodial; and, on the other hand, that probably none were 
burdened with such rigorous services as existed in other 
countries. 

Bockland or bookland, the next species of landed pro¬ 
perty among the Saxons, was that which was held by charter 
or deed, and answered to what was afterwards called free- 
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hold. This was occupied by the ceorls, who were the free or 
socage tenants of the thanes. 

Folkland, in Latin terra popularis , the last species of 
landed property, was holdcn at the will of the lord without 
any deed, and mostly occupied by the degraded class of 
men, the villeins before mentioned. From this last sort of 
estate sprung, as we shall see hereafter, what has since been 
termed copyhold land. 

The lands of the Saxons descended for the most part 
equally to all the males, without any right of primogeniture, 
of which the custom of gavelkind in Kent is still a vestige. 
The same was the case if they were sill daughters; but if 
there were sons and daughters, it is probable that, after the 
manner of the Saxons on the continent, they did not share 
alike, lly the laws of Wales a daughter received but half 
a son's portion. 

Alienation was, by a law of Alfred, so far restricted, that 
no one could dispose of inheritable property contrary to the 
will of the original purchaser. Testaments were not in use 
among the ancient Germans, but probably came into use 
soon after the introduction of Christianity, for we read of 
testaments as early as the reign of Alfred. In the form and 
manner of making wills, as also in the mode of disposing of 
lands and goods, the Saxons appear to have observed the 
rules of the civil law. AKthclwolf, in imitation of Charle¬ 
magne, divided his lands by will between his three sons; 
and Alfred, his youngest son, did the same, as appears from 
his will, which is still extant. 

The Homan law required seven witnesses to a will, and 
in some Saxon wills we find even more. Also by the novel 
constitution of Theodosius and Valentinian, a man and his 
wife might be joined together in a will; and after this 
model it appears that a will was made by By rh trie, a thane, 
in the reign of AEthelred, in which his wife ^Elfswitha is 
joined with him. As among the Romans, the restores pro- 
vinciarum had the cognizance of wills: this office among the 
Saxons devolved on the earls of counties, who took their 
place. So likewise in the place of the Roman defensores 
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plebis, or magistrates of ordinary towns, the thane or lord CHAP, 
of the town or manor had that privilege, which is enjoyed in v T ‘ _ l , 
some places even to this day. For the most part, however, Saxons. 
the Saxons followed their ancestors on the continent in this Spelm. 
particular, and gave the charge of wills to the clergy. Jly a 
law of Reccardus, king of the Western Goths, the manner 
of making wills was to be after the civil law; but they were 
to be published by the priest; and afterwards it was ordained 
that they were to be published by the earl as well as the 
priest. So among the Saxons, Elfric, who lived before 
A.D. 960, published his will before Odo, archbishop of 
Canterbury ; and Byrhtrie and his wife did the same before 
Elfstane, bishop of Rochester. By a law of Alfred it was ll. Alf. 
required that the will should be published in the presence of c ‘ 37 * 
the king, or bishop, who sat in his place in the county court. 

It is also evident that there were no executors, but that Hides’ Diss, 
the county court, where the will was proved, acted as the 57 ‘ 

Roman praetor in some cases formerly did in the behalf of 
the heir; wherefore in some wills we find the testator begged 
all the wise men, clergy as well as laity, to sec that his will 
was observed. In some cases the gerefa or reeve of the 
town performed the same office, and in other cases the lord 
of the manor. 

A legal transfer of lands might be made among the Method* of 
Saxons without any deed or writing, but in lieu thereof by wnwynncc. 
certain ceremonies, as that of holding by the horn, by the 
arrow, and the like. Thus Edward the Confessor granted ingulph. 
to the monks of St. Edmund's Bury in Suffolk the manor (jro 5' 1, 
of Brok per cultelium. Nevertheless deeds were not al¬ 
together unknown to the Saxons, by whom they were gene¬ 
rally denominated gewrite, writings. The particular deed Mad. Form, 
by which an estate was conveyed was termed a land-hoc, 2a:j< 
whence the land was denominated boc-land. For the rati- Hicks’ Diss. 
fication of deeds it was usual to have them read in the 2!, ‘ 
county court in the presence of the assembly, by whom it 
was attested by the signature of their names, as well as that 
of the parties. 
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Having in the preceding chapter shown what was the 
state of the law as regards landed property, the next thing 
to be considered is the division of the country. 

Among the regulations ascribed to Alfred for the esta¬ 
blishment of order and good government, was that of divid¬ 
ing England into counties, and these into hundreds and 
titliings. But although the merit of the invention is com¬ 
monly given to this great prince, it appears that some of 
these divisions existed before his time, and that to him 
belongs the honour of having reduced them to order, and 
rendered them subservient to the purposes of police. The 
county had existed in France under the name of comU 
at an early period, and was so called from the comte, comes , 
or earl, by whom it was governed. The comes was an 
officer of great antiquity in the Roman empire, so named, d 
mmitando , from their attending the emperors, because they 
were always attached to their persons, and were in their 
immediate service. When Alfred the Great had got rid of 
his enemies, he set about new modelling the kingdom, and 
divided it into more regular and uniform portions, to which 
he gave the name of scyre, shire, from icyran , to divide, 
signifying literally a division. The officer to whom the 
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government of the shire was entrusted was sometimes called CHAP, 
an alderman, more properly an carl, which, from the Danish x . 

yarl, signified a man or a retainer, or as some think from Saxons. 
er, honour, signified a dignity. The carl, as respected his Earl. 
office, corresponded altogether with the comes of the Latin, 
and the comte of the French. He had both a civil and A«*er. Vit. 
military administration of the county, and acted like the 
comes, both as a judge and a commander of the forces. In 
his judicial capacity, he was probably styled aldermann, 
and in his military capacity he had the title of heretoch , 
from here, an army, and token , to lead, answering to the 
Latin dux, and the French due. 

At first the carls had their appointment from the king, Annul. Sax. 
and held their office at his pleasure; but from the increasing JJncaTi™* 
power of these carls or dukes, and the tacit consent of the 11W - 
sovereign, this office became in process of time hereditary, t'onV. c. 33. 
and sometimes elective, if we may believe the laws ascribed 
to Edward the Confessor. Among the perquisites enjoyed sax. 
by the carl was that of the tertium denarium, or a third of 
the profits of fines and penalties imposed at the county court. 

The hundred, which was a subdivision of the shire, was Hundreds. 
a name of number, and was at first probably applied to the 
number of a hundred families or villages. The hundred is 
mentioned by name in the laws of Ina, and had been intro- Spehn. 
duced into France as early as the reign of Clotaire, under voc* " 
the name of centena, for the express purpose of making 
such district answer the purposes of civil government. Voc. 
Traces of this institution are also to be found among the 
ancient Germans. Centeni ex singulis pagis sunt, idque Tac. ficmi. 
ipsum inter suos vocantur, et quod primo numerus fuit, jam c- 8 * 
nomen et honor est. The chief man of the hundred was 
called centenarius among the Franks and other nations on 
the continent, and hundredarius or aldermannus hundredi , Hundred. 
among the Saxons. This officer had likewise both a civil my ' 
and military duty. Tithing*. 

The tithing was a subdivision of the hundred, and, as its out?’Du 
name imports, was the tenth patt of a hundred. This di- Uangc, 

1 Dloss. 
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vision is also mentioned in the laws of Ina, but it docs not 
appear that it was connected with the police of the kingdom 
until the time of Alfred, who, for the prevention of robberies 
and other offences, required every member of the tithing to 
be answerable for the good conduct of the rest. So far then 
as regards the constitution and object of this regulation, 
Alfred is justly entitled to the praise of being the in¬ 
ventor. This community was called in the Saxon friborg, 
or friburg, that is to say, frank-plcdge, from freo, free, 
and borg, a pledge, because every free man was a pledge 
or security for the good conduct of the others. The head 
man of the tithing was called fribargsheofod, or borgheal- 
der , that is, the elder of the borgh; also sometimes 
theothungman , that is, the tithing-man, which afterwards 
became the common appellation. In Latin the tithing was 
called decenna or derima , the members decermarii, and the 
head man decanus friborgi. 

The tithing-man had more particularly to answer for the 
good conduct of the rest; for when any one of the tithing 
fled on account of any offence, it was his business to as¬ 
semble the others, and to use all possible diligence to pro¬ 
duce the offender. If he were not forthcoming, and the 
tithing could not purge themselves, they were subject to be 
fined. In order to support this regulation, every one was 
obliged at the age of twelve to enrol themselves of some de¬ 
cennary or tithing, at which period he took an oath to be 
true and faithful to the king. This oath was afterwards 
called the oath of allegiance; and the proceeding of admi¬ 
nistering the oath and examining the state of the decen¬ 
naries, which took place once a-year, was denominated vims 
fraud plegii , or view of frank pledge. 

This pledging also extended to strangers; so that if any 
one took a stranger in, and suffered him to stay there three 
nights, and the stranger committed any crime, the person 
so harbouring him was considered as having made him¬ 
self u pledge for him. The person who was entertained 
for one night was denominated in the Saxon uwiith, that 
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is unknown; on the second night twanight gest, and on 
the third night agenhinc , that is as much as to signify an 
inmate. 

Although the tithing is now fallen into disuse, yet the 
names of tithingman and hcadborough are still retained to 
denote the office of petty constable. 

Beside these divisions, there were also trithings, which 
consisted of three or four hundreds, and were otherwise 
called lathes in Kent, and rapes in Sussex. The trithing is 
still the name of a division in Yorkshire, under the corrupted 
form of riding, and the other divisions are retained in Kent 
and Sussex under their old names. 

With these political divisions was connected the ecclesias¬ 
tical state as it was first established in England. The Saxons 
having embraced Christianity through the ministry of St. Aus¬ 
tin and other monks sent by Pope Gregory ; the church of 
England, as to its doctrine and discipline, was framed after the 
model of the Romish church. Canterbury, where the mis¬ 
sionaries were first received, A.I). 596, was the first English 
see, of which St. Austin was consecrated archbishop the next 
year. London was raised to a bishop's see, and Mellitus 
chosen the first bishop in 604; V ork was raised to an arch¬ 
bishopric, and Paullinus placed at its head in 624; and at 
the time when the venerable Bede closed his history, we are 
informed that there were 16 bishops who had their seats at the 
most important places of that time. Canterbury was always 
acknowledged to be the metropolitan church of all England, 
and has continued so ever since, notwithstanding the title to 
the primacy was disputed by some archbishops of York. 

The interference of the popes in the affairs of the church 
was not quickly nor suddenly commenced; the Saxons, 
though a religious people, and attached to the forms of the 
Romish church, were nevertheless very jealous of any exer¬ 
cise of papal power. The authority of the king was recog¬ 
nised as supreme in the erection, enlargement, or contraction 
of the secs, as also in the election of the bishops, and other 
important matters in the government of the church. Of this 
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the case of Wilfred, bishop of York, an ambitious and tur¬ 
bulent prelate, furnishes ample testimony. When Egfred, 
king of Northumberland, thought proper to divide into two 
parts the see of York, which then comprehended all the 
counties between the Humber and the Frith of Forth, this 
was taken so ill by Wilfred, that he appealed to the court of 
Rome; but, on his return with a decree from the pope for 
his restoration, he was thrown into prison by order of the 
king, and was not liberated until after some years con¬ 
finement. 

At the same time, the Saxons did not reject the inter¬ 
ference of the papal see, when there appeared to be any 
reasonable plea for it; as was evinced on the occasion of 
introducing the canon law, which was effected during the 
papacy of Vitalian. This pope, seeing that the Saxon 
churches were much troubled with dissensions on several 
points of doctrine and discipline, procured the appointment 
of one Theodore, an Italian monk of good repute, to the see 
of Canterbury; who, co-operating with his master, assembled 
a synod at Hereford, A.J). 673, and set before the bishops 
the necessity of putting an end to all further divisions, and 
introducing a uniformity of worship. The prelates concur¬ 
ring in this proposition, he procured their consent, that 
whatever had been canonically decreed by the fathers should 
be observed in England, particularly ten articles which more 
immediately applied to the circumstances of this country, as 
regarded the time of keeping Easter, and other poinls. 

In these concessions, which were too reasonable to be 
refused, no obedience whatever to the see of Rome was 
implied, nor were any further advances made by the latter to 
the attainment of this object until the conquest. 

Between the secular and ecclesiastical powers there was at 
this period a happy union in England, owing to the piety of 
the Saxon princes and the moderation of the clergy, who 
were not yet subject to any foreign influence. To the 
bishop belonged not only the ecclesiastical government of 
the diocese, but also a considerable share in the civil admi- 
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nistration; for the bishop and the earl or alderman co-ope¬ 
rated for the preservation of the peace and the maintenance 
of good order. 

Hi shop StillingHeet supposes that there was no other eccle¬ 
siastical jurisdiction except that of the bishop; but this does 
not appear to have been strictly the case. Religious houses 
obtained, in some cases, the grant of a franchise to which a 
jurisdiction was annexed. Mention is also made of the 
archdeacon, who had a power over the inferior clergy, and 
that he sometimes sat with the alderman in the scyregemot. 
It is also clear that the deacons or deans had a judicial 
office; for among the laws of Edward the Confessor it i6 
provided, that of 8/. penalty for a breach of the peace, the 
king was to have 100#., the carl 50#., and the decanus epis- 
eopi 10#. “As he is,” says Bishop Gibson, “there called 
devanus rpisvopi, so without doubt he was appointed by the 
bishop to have the inspection of the clergy and people.” 
The deans were afterwards distinguished into dec.ani urbis , 
or such as presided over churches in the city; and decani 
vicarii or rurales , rural deans, who presided over churches in 
the country. In this manner dioceses were divided into arch¬ 
deaconries and deaneries, or rural chapters, corresponding 
to the political division of the county into hundreds and 
titliings. 

Usage prevailed among the Saxons in ecclesiastical as 
much as it did in secular affairs; but what required the 
express sanction of the legislature was determined in coun¬ 
cils, synods, or, as they were then called circgemots; which 
were summoned either by the King’s authority or by the 
archbishops of Canterbury. The first council of any im¬ 
portance among the Saxons was summoned A.D. 664, by 
Oswi, king of Northumberland, for the purpose of settling 
the time of keeping Easter, when it was determined that it 
should be kept after the Roman manner. At a council 
which was assembled A.D. 7^7» hy Cuthbert, archbishop of 
Canterbury, at Cloveshoon, in Kent, thirty canons were 
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Saxons, regulating the conduct of the clergy. 

Although these synods were called for ecclesiastical pur¬ 
poses, yet the Saxon kings being willing to give the sanction 
of religion to all their proceedings, and to make the eccle¬ 
siastical and temporal estates of the realm co-operate for the 
general good, used frequently to summon the clergy and 
laity to the same assembly, where ecclesiastical and secular 
affairs were treated of indiscriminately, and frequently 
blended in the same law. In a council called by King 
Athelstan, A.l). 928, there were present, beside the arch¬ 
bishop of Canterbury and the bishops, several of the nobles 
and wise men; so likewise the laws of King Edmund were 
made at a Michel synod, held at London A.D. 944. In 
these councils we may trace the beginnings of our present 
parliaments, of which more will be said hereafter. 

Tithes. Among the subjects which engaged the attention of those 

synods, the payment of tithes was frequently considered. 
Seid. on The introduction of tithes into England is probably coeval 
Tithes, c.10. witli that of Christianity. Offii, king of Mercia, having set 
the example of giving the tenth of his goods to the church, 
the payment of them is enjoined by most of the subsequent 
kings whose laws are extant. It should seem that, in the 
commencement, people might pay their tithes to what priests 
they pleased, which was called the arbitrary consecration of 
tithes; or they might put them into the hands of the bishop, 
to be distributed among the clergy: but, as this practice 
afforded a facility to fraud and abuse, it was enacted by a 
LL.Et]g.c. law of Edgar, that the payment of tithes should be confined 
WilMC. to the P aT ^ s ^ to which they belong; from which it may be 
gathered that England was at this time divided into parishes, 
and is supposed to have been so from the time of Alfred the 
Great. Besides tithes, there are other church dues men- 
II Cam tioned at that time, as rmnscot, which was probably the 
c. is. ' same as was afterwards called Peter-pence; and sonheot , a 
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sort of expiatory offering made by a person at his decease to 
tlic church for the good of his soul, which was afterwards 
called a mortuary or corse-present. 

The military law of the Saxons was similar to that of their 
German ancestors. All their youth were trained to the use 
of arms, and every freeman was obliged to be ready to take 
the field whenever they were called upon so to do. The 
only persons exempted were the clergy, who, like the priests 
among the pagans, were prohibited the use of arms; and the 
slaves, who were not allowed the honour of bearing arms. 
That the people might always be furnished with the neces¬ 
sary arms, and expert in the use of them, the freemen of 
each tithing, hundred, and county, were appointed to meet at 
certain times and places, for the purpose of going through 
their exercises, and having their arms inspected; besides 
which, a general review of all the armed men and arms in 
the kingdom took place on one and the same day of every 
year, in the month of May. These regulations, in which we 
may trace the origin of our present militia, arc supposed to 
have been made by Alfred, and to be coeval with the scheme 
of political economy which he established. The troops of 
each division were commanded by the officers or headmen of 
the respective districts, namely, the counties by the hcrctoclis 
or dukes, the hundreds by the liundrcdaries, and the tithings 
by tlic titliingmcn. 
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In the former chapter it has been shown how far the divi¬ 
sions of the country were connected with its civil, ecclesias¬ 
tical, and military establishments. In treating of the 
administration of justice, there will be further occasion to 
point out the utility of these divisions. Under this head may 
he considered the officers of justice, the courts of justice, and 
the judicial proceedings. 

The two principal officers of justice were the alderman 
and the gerefa. 

The ealderman , ealdurman , or alderman , that is, literally, 
the eldcrman, was like the senator of the Romans, so called 
non propter cctatvm sed propter sapientiam et dignitatem. 
He was an officer of distinction, and the next in rank to an 
athcling or nobleman. lie presided with the bishop at the 
scyregemote, and was a member of the witenagemote. In 
the early part of the Saxon history he appears to have some¬ 
times headed the forces of the county, and is said to have 
been the same as the carl; but, subsequently, his office was 
purely judicial, and after the conquest was executed by the 
jnstitia or justitiarius. He was sometimes styled eyninges 
ealdermann , or the king's alderman, because he was specially 
appointed by the king to administer justice; wherefore it was 
a penal offence to quarrel or fight in his house, or in his pre- 
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sence. There was likewise an aldermannus totius Anglice 
(an alderman of all England), aldermannus comitatus, alder - 
mannns bund redo rum , 8tc. to denote the difference of rank 
and jurisdiction. 

The gerefa, or reeve as he is called in English, was an 
officer of justice, inferior in rank to an alderman. He was a 
ministerial officer, who was appointed to execute process, to 
keep the king's peace, and to put all the laws into execution, 
lie witnessed all contracts and bargains; brought offenders to 
justice, and delivered them to punishment; took bail or 
security of such as were to appear at the scyregemote or 
county court, and presided at the hundred court and folcmote. 
If he failed in the execution of his duty, he lost his office 
and the king's favour. There was a distinction both in the 
rank and jurisdiction of the gerefa. The shire-gerefa, shirc- 
reve, or sheriff, was probably distinguished by the name of 
the king’s gerefa, because he more immediately executed the 
king’s precepts, and sometimes sat in the place of the alder¬ 
man in the county court. lie appears also to have been distin¬ 
guished by the title of the heh-gerefa , or high-sheriff. The 
gerefa who acted in the tithing was named a tithing-reeve; 
he who acted in the hyrig or burgh, a borough-reeve; and he 
who acted in towns, the tun-gerefa. 

The gerefa was an officer of great antiquity, and known 
by that or a corresponding name in most countries of Europe. 
He was called in the Danish, grave; Swedish, grefve; 
Teutonic, grefe; German, graf; and the Latin of the middle 
ages, graphio or grajio. Adelung observes, that the twelve 
judges appointed by Odin in Scandinavia were called grevc. 
Both the officer and the name have, with some variations, 
been retained in Germany. The graf of the Germans signi¬ 
fies, for the most part, a title of dignity, answering to the 
count of the French, and the earl of the English; and in 
some cases, also, the title of a prince, as the landgrave, or 
maregrave. It is also in some cases still used to denote a 
judicial office. The gerefa of the Saxons was changed, as 
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to the name, into the F.nglisli grevc or reve, but the office 
remained nearly the same. 

The courts of justice among the Saxons were modelled, 
according to the divisions of the kingdom, into counties, 
hundreds, and tithings. The Saxons, in imitation of their 
TaatGenn. German ancestors, did, as Tacitus informs us, “jura per 
pagos et vicos rcdderc,’? distribute justice in every town and 
village, so as to afford to every man an opportunity of having 
redress of injuries within his own district in an easy and 
expeditious manner. Alfred, who did most towards the 
erection of these tribunals, had doubtless an eye to that part 
of the Mosaic institution, where it is said that tribvm, cvn- 
tuiiones , e.t, decani jndivahunt plebem onini tempore. 

The lowest of these tribunals, in point of jurisdiction, was 
denominated a folcuiotc, from the words fo/e, people, and 
mote or gemote, a meeting or court; that is, literally, an 
assembly of the people or inhabitants of any tithing or town, 
who were summoned by a bell, called a mote-bell. This 
was in the nature of a tithing court, at which the tithing 
man, or tirnheofod , as he is sometimes called, presided, and 
settled all small disputes between the neighbours, as matters 
of trespass in meudows, corn, and the like. Rut the name 
of folcmotc was applied generally to all courts that were 
adapted to the convenience of the people within any district; 
thus the hundred court was frequently called by the same 
name. 

The hatmote was the lord’s court, so called from hal, the 
hall, where the lord’s tenants or freemen met, and justice 
was administered. This court, which was granted to the 
thanes as a franchise, had a civil and criminal jurisdiction, 
denoted by the words sac, soc, to ?, team, infangthefe, and 
outfangthefe; terms which, though barbarous in sound, were 
very expressive of the meaning they were intended to convey. 
Thus sac, from sac a cause, signified the privilege of hear¬ 
ing and determining civil suits; sue, in the sense of a liberty, 
denoted the lord’s privilege of having suit of court from his 
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tenants; tol , was the privilege of having toll or custom 
from those who came to buy or sell within the manor; team , 
signifying a race or generation, was the privilege of having 
a race of villeins; iufangthefe , was the privilege of trying 
thefts within the manor; and miff angthefe, the privilege of 
trying thefts committed by strangers within the lord’s juris¬ 
diction. This, though a part of the feudal system, in which 
a jurisdiction was annexed to a grant of land, was also a 
practice among the ancient Germans. “ In more fuit,” says 
Tacitus, “ ut unusquisque agrieolis suis jus diceret.” When 
causes arose which concerned persons in different seigniories, 
they were carried to the next superior court, namely, the 
hundred court. This court was called after the conquest a 
court-baron, as to its civil jurisdiction; and a court-lect, as 
to its criminal jurisdiction. 

The hundred gemote* or court of the hundred, was, as its 
name imports, a court held, for the benefit of the inhabitants 
of the hundred, every month; at which the alderman, but 
more frequently the gerefa, presided, and all who were sum¬ 
moned were obliged to attend, in pain of being heavily 
mulcted. The hundred court was called a wapentake in 
the northern counties; from the Saxon wapen , arms, and 
tar, a touch ; because, when the chief of the hundred entered 
upon his office, he appeared in the field on a certain day on 
horseback, with a pike in his hand, and all the principal men 
met him there with lances; when, he alighting, they touched 
liis pike with their lances, as a token of submission to his 
authority. In this court causes of great moment were heard 
and determined, as Mr. Dugdale has shown from several 
records; besides which, it took cognizance of theft, trials by 
ordeal, view of the frankpledge, and the like. Whence, after 
the conquest, this court was called the sheriff s tourn, and, 
as regarded the examination of the pledges, the court of the 
view of frankpledge. When this court was held in towns, 
it was called burglimote, which was held three times a year, 
and at which the alderman presided. 

The srtfregemote, that is, literally, the mote or court of 
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the shire, in Latin curia comitatus , was the principal court 
among the Saxons, which was held twice a-year for the deter¬ 
mining all causes, both ecclesiastical and secular; the former 
of which were heard and determined before the bishop, and 
the latter before the alderman. Appeals were made from the 
hundred court to the county court. 

The last and supreme court in the kingdom was that 
which was held in the king’s aula or palace, in which the 
Saxon kings administered justice in person. This was a 
court of appeal, where the sentences of inferior judges were 
reversed or confirmed. Alfred the Great, as we arc informed, 
by his biographer, sometimes spent whole nights, as well as 
days, in hearing appeal causes; and frequently reprimanded 
the judges when he found them to have been guilty of igno¬ 
rance or neglect. It is supposed by some that this court 
was called witenagemote , that is, the court of witen, the 
wise men who were learned in the law; but the term wite¬ 
nagemote is also applied to the national councils, afterwards 
called parliaments, of which more will be said hereafter. 

Of the officers belonging to the supreme court, there arc 
but two mentioned at this period, namely, the alderman of 
all England and the chancellor. The alderman of all Eng¬ 
land was an officer of the highest dignity and authority next 
to the king; insomuch that those who held it received the 
title of heaffeyning , that is, half-king. Athelstan, a great 
thane in the reign of Athelstan, is the first spoken of as the 
alderman of all England. His sons 7E thelwold and Aylwic 
succeeded him in that office. The chancellor was sometimes 
called a scribe or notary, in the Saxon boceras , and is described 
as an officer of great trust and confidence. Ingulphus 
speaks of Turquetil, who filled this office under Edward the 
Elder, and his successors Athelstan, Edmund, and Edred. 
He is represented to have been “ consiliarius primus prcecu 
puus et secretin familiarissimus.” The first person of whom 
there is any notice who filled that office among the Saxons 
was Unwona, in the reign of Off a, king of Mercia. 

As the practice of appealing grew burdensome, some 
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restriction was put upon it by a law of Edgar, which forbad 
any one appealing to the king, unless he was denied justice 
at home. This, law was confirmed by one of Canute. 

The judicial proceedings among the Saxons were as simple 
as the manners of the age. There are three kinds of trial 
of which express mention is made; namely, the trial by the 
ordeal, by compurgators, and by witnesses. 

The ordeal, from the Saxon orael a judgment or deter¬ 
mination, signified by distinction that judgment which was 
passed upon the guilt or innocence of a person by an appeal 
to heaven, wherefore it was also called judicium Dei. This 
mode of trial was universally prevalent among the Saxons, 
Lombards, Franks, Alcmanni, and other northern tribes that 
occupied Europe, and was no doubt immediately derived 
from their ancestors the Germans, who, as Tacitus informs 
us, were much addicted to divination. Hut this relict of 
superstition was not confined to the northern tribes, for we 
find express allusion to a similar custom among the Greeks 
and Homans. The ordeal was performed in different ways: 
the principal of which, as used by the Saxons in England, 
were those by fire and water; the former for persons of free 
condition, and the latter for vileins. The fire ordeal was 
performed by walking barefoot over a certain number of burn¬ 
ing ploughshares, as Queen Emma, the mother of Edward 
the Confessor, is said to have done; or by carrying a bar of 
red-hot iron in the hand for a certain distance. According 
as the accused party came off unhurt or otherwise, he or she 
was declared innocent or guilty. I 11 order to give all possible 
solemnity to the trial, the accused were obliged for some days 
previous to perform various religious duties, such as fasting, 
prayer, ablutions, and the like, preparatory to the ceremony. 

The water ordeal was performed either in cold or hot water. 
In the former case the accused was stripped naked, bound 
hand and foot, and a rope tied round his body, when he was 
thrown into a pool; and if he floated he was pronounced 
guilty, but if he sunk he was acquitted, and drawn qut imme¬ 
diately. In performing the hot-water ordeal, the accused 
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party was to plunge his or her hand into boiling water up to 
the wrist if the accusation was simplex , that is, the crime was 
not heinous; and up to the elbow if the accusation was triplex, 
that is, the crime was heinous. 

There was another species of ordeal in use among the 
Saxons called conned, from the Saxon core, accursed, and 
sued, a cake or piece of bread. This was performed by eat¬ 
ing a piece of bread over which the priest pronounced a 
certain imprecation; and if the accused ate it freely he was 
pronounced innocent, but if it stuck in his throat it was con¬ 
sidered as a proof of his guilt. Sometimes the cucharist was 
used in lieu of common bread. 

The trial by compurgators was per snermnentnm vel 
juramrntum , that is, by the oath of the party himself, con¬ 
firmed by the oaths of his neighbours. The manner of con¬ 
ducting this trial was as follows: The party accused of any 
crime was obliged to bring a certain number of persons, as 
prescribed by law, who laid their hands on the Gospels, or on 
some relics, and he laid his hand over all the rest. Then he 
swore by God and all the hands that were under him, that he 
was not guilty of the crime laid to his charge; and they were 
supposed by this act to declare, upon their oaths, that they 
believed he had sworn the truth. Thus a person was said to 
swear by any given number of hands, according to the num¬ 
ber of persons joining in the oath; wherefore jurare septima 
manu signified to swear by six persons besides the accused, 
and jurare duodecimo mann to swear by eleven besides the 
party accused. These persons were mostly called compur- 
gatores, because they contributed by their oaths to purge or 
clear the accused party of the crime laid to his charge, like¬ 
wise purgatores, sacramcntales, sacramentarii , juratores, 
conjuratores , &c. 

As to the number of compurgators, the law of the Saxons 
and other nations varied very much; requiring in some cases 
not more than one, two, or three, and in others as many as 
thirty, fifty, or even a hundred. As to the condition of the 
parties, they were to be the peers or equals of the accused. 
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In the treaty between Alfred and Guthrum the Dane it is 
ordained, that if a king’s thane was accused of homicide, he 
was to purge himself by twelve king’s thanes. If an inferior 
thane was accused, he was to purge himself by eleven of his 
equals and one king’s thane. In regard to the qualifications 
of the compurgators, they were to be boni et legalcs, and 
such persons as had not been charged with any crime. That 
none might be admitted to take the oath but such as were 
competent, they were examined previously by the judges. 

This mode of trial was denominated purgntio canonica , 
because it was admitted by the canons of the church, in dis¬ 
tinction from the ordeal and other modes of trial, which 
were distinguished by the name of purgatio vulgaris , be¬ 
cause they were adopted by the secular power. It was after¬ 
wards applied to civil matters in actions of debt upon simple 
contract, when it was culled vadiatio legis , that is, wager of 
law. The laws of the Saxons, which required that no con¬ 
tract should be made without witnesses, rendered this mode 
of proof for the most part unnecessary, but it was perfectly 
consistent with the manners and institutions of that age, that, 
in cases where the witnesses were dead, or otherwise unable to 
attend, they should allow a man of good reputation to clear 
himself of an unjust demand by his own oath and that of his 
neighbours. 

As to the trial by witnesses, that was an obvious mode 
of coming at the truth of a matter, which had been resorted 
to by all nations at all times, and was much facilitated among 
the Saxons in civil causes by the law, so often repeated and 
enforced, requiring witnesses to every bargain. 

Whether the trial by jury existed among the Saxons 
has, like many other matters connected with those remote 
periods, been a subject of controversy. From all the records 
that have been preserved of those times, it is clear that there 
was no such thing as a jury of twelve men sworn to give 
their verdict on the evidence offered to them; but it is also 
equally clear, that the decision of at least important points 
was not left to a single judge. An example of a suit or two, 
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as it was conducted by the Saxons, may serve to illustrate 
this matter better than any course of reasoning. 

In a county court held at Agelnothestanc, at which presided 
Athelstan the bishop, and Ranigus the alderman, were 
present, Edwin the son of the alderman; Thurcilus, 
surnamed A Unis; Turfigus, sumamed Comptus; and 
all the liberi homines of the county. The cause was 
between Edwin and his mother Enneawne, concerning a par¬ 
cel of land. When the case was stated, the bishop desired 
to know whether any one was present to answer for the 
mother of Edwin; upon which Thurcilus stepped forward, and 
declared that he would answer when he was informed of the 
matter of controversy: then three of the thanes, Leofwin, 
vEgelsigus, and Thirsigus, who were of the same village as 
that where the mother of Edwin lived, were commissioned by 
the court to wait upon her, and learn from her own mouth 
what right she had to the lands that were claimed by her son. 
Upon their applying to her she declared, with many expres¬ 
sions of anger towards her son, that lie had no right whatever 
to the lands which he claimed, and added that it was her 
intention to leave at her death all her lands, gold, garments, 
and whatever she had, to her kinswoman who was sitting by 
her side, Leofleda, the wife of Thurcilus, and to disinherit 
her son. At the same time, she begged them to carry back 
this message to the court, and to beg all the thanes there 
present to be witnesses to this her donation. On their return 
to the court, the thanes communicated the result of their 
inquiries, when Thurcilus' arose, and prayed the court to 
adjudge these lands to his wife Leofleda, according to the 
intention of Enneawne the donor. All who were present did 
as Thurcilus desired; upon which he mounted his horse, 
and, riding to the monastery of St. ASthelbert, he caused 
the judgment to be enrolled in the Book of the Gospels. 

In a suit between Wynfleda and Leofwin, the former 
appealed to the King Ethelred, and proved by her witnesses, 
namely, Sigeric the archbishop, Ordbyrht the bishop, ASlfric 
the alderman, and ASlfthritha the mother of the king, that 
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vElfric sold to Wynfleda the land at Hacccbum, and that at 
Bradenfeld, in the district of Decetta. The king then sent 
them to Leofwin, to declare to him what the archbishop and 
the other witnesses testified; but he would not give up his 
claim until the matter was heard in the county court. 

Wherefore the king sent his seal (or simply his sign, as Dr. 

Hicks supposes) by the Abbot Alvcrc to the court, which 
was held at Moshlaewa, greeting all the witen or wise men 
there assembled, and commanding them to do right between 
Wynfleda and Leofwin. Sigcric and Ordbyrht also sent 
their testimony, which, being read, Wynfleda was desired to 
set forth her claim. This she did, and moreover supported 
it by the testimony of many other noble men and women. 

The court gave judgment in her favour, but declined putting 
Leofwin to the oath, lest, if he were convicted of perjury, he 
should be compelled to pay the penalty of that offence, 
besides making restitution to the complainant. 

From the above proceedings it is worthy of observation, Hicks’ Dis*. 
that the members of this court, being all thanes, were not E,>,st ’ ,1 ‘ 
called upon to deliver their judgment upon oath, but rather 
after the manner of peers in parliament, upon their honour. 

The bishop and alderman presided, hy virtue of their office, 
in the court; but otherwise, being all equals in rank, the 
distinction was not so marked as, in afltertimes, between a 
judge and a jury. To the thanes it belonged to determine 
not only as to the fact, but as to the law. It appears, how¬ 
ever, that special regard was had to those who, from their 
local knowledge, were best able to judge of the matter in 
question; wherefore three of the thanes, living in the same 
village as the defendant Enneawnc, were commissioned to go 
to her. No certain number of the thanes were summoned; 
for by a law of Ethelred, before referred to, all the free- Ante p. 25. 
holders of the county were obliged to attend. 

Law proceedings were then carried on with much less 
formality than in aftertimes. Each man pleaded his own 
cause, or got some one to answer for him who was connected 
by the ties of blood or friendship. So, likewise, where the 
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defendant could not attend, it appears that, instead of com¬ 
pelling their attendance or allowing them to essoin , that is, 
to excuse themselves, as was afterwards the case, some of the 
court were sent to the parties, as in the case of the widow 
Enneawne; which supposes that all the parties were, in their 
disputes, actuated by a certain principle of honour, that ren¬ 
dered the coercions of the law not so necessary. 

w 

For the same or a similar reason, writs were then rarely 
in use in legal proceedings; the parties being mostly sum¬ 
moned by some officer or messenger in person Thus, in 
the latter example, the king sent his seal and a message to 
the court. Dugdale has, however, given one example of the 
use of a writ in the reign of Ethelrcd. 

In all the suits on record at that period, no parties are 
mentioned of lower condition than that of thanes: it is there¬ 
fore fair to presume, that if questions were referred to inferior 
persons for their decision, they must, as in aftertimes, have 
been bound by an oath. It is, however, far more consistent 
with the manners of the age to suppose, that questions 
affecting the lower orders were either decided by the modes 
of trial then in use, or otherwise settled immediately by the 
court. A jury, in the modern sense of the word, Was doubt¬ 
less a thing unknown among the Saxons, and probably as 
little known and practised in other countries of Europe. At 
the same time it cannot be denied, that the practice of sub¬ 
mitting causes to the decision of twelve men was universal 
among all the northern tribes from the very remotest periods 
of antiquity. Odin or Woden, the god of the ancient Ger¬ 
mans, had twelve judges, who heard and determined all 
causes; but they were originally appointed by the court, and 
acted as assessors to the supreme judge. In process of time, 
however, they were chosen by the parties, and on that 
account this sort of jury was called by the Danes nembda, 
from nemen to name. 

In criminal matters it is clear, from a law of Ethclred, 
that a grand jury existed among the Saxons; for the law 
directs that twelve thanes, with the sheriff at their head. 
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should go, and, on their oath, inquire into all offences, not c IIA p. 
charging any one falsely, nor wilfully suffering any offender t , 

to escape. From the condition of the parties, and the office Saxons. 
required of them, namely, accusare , that is, to make pre¬ 
sentment of offenders, it is beyond all question that they had 
only to determine what offenders should be put upon their 
trial and what not. 

Among the legal proceedings of the present day which L*w trims 
may be traced to our Saxon ancestors, that of terms and 
vacations must not be forgotten. The introduction of law T>ug<l.Orig. 
terms (says Mr. Dugdale) is ascribed by Polydor Virgil, ct 

Ilolingshcd, and some later writers, to King William I.; 
but Sir Henry Spclman has made it appear very clearly that 
our Saxon and Norman ancestors divided the year between 
God and the king, calling those days and parts of time which 
were assigned unto God Dies Pads Ecclesice, and the 
residue Dies Pads Regis. In the league between Edward 
the Eider and Guthrum the Dane, it was ordained, “Festis 
diebus omnibus ct legitimis jejuniis, ordalium nullus ingre- 
ditor, neve ad jusjurandum addicitor.'" The constitution 
made at Eanliam in the reign of King Ethclrcd, and another 
in the reign of Canute, defined the terms more minutely, Spelm.Org. 
from which it appears that Hilary term began Octabis Epi- 1 * 

phanise, that is, the 13th of January, and ended on Saturday Reeves' 
immediately preceding Septuagesima, which, being moveable, IIlst ‘ *■ - !,i 
made this term longer some years than others. Easter term 
began Octabis Fascine nine days sooner than it now does, 
and ended before the vigil of Ascension, that is, six days 
sooner than at present. Trinity Term began Octabis Pen¬ 
tecostal, to which, as no period appears to have been fixed by 
the canon, it was therefore called Terminus sine Termino; 
but it was afterwards fixed by statute in the 51st year of 
Henry III. that it should end within two or three days after 
Quindena Sancti Johannis, that is, about the 12th of July. 

This term was fixed by statute in the 32d year of the reign of 
HenryVIILto begin CrastinoSanctaeTrinitatis. Michaelmas 

i> 
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c IIA P. Term began on Tuesday next after St. Michael, and was 
, closed by Advent; but, as this is moveable, and may fall 
8 axon h. upon any day between the 26th of November and the 4th of 
December, therefore the 28th of November, as a middle 
period, by reason of the feast and eve of St. Andrew, was 
appointed. 
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THE SAXONS. 

Criminal Law.—Penalties for Offences.—The Were. — Murdrum. 
—Stealing.—Outlaws.—Breach (f the Peace.—Pax Regis.— 
Defamation.—Witnesses to Contracts.—Sanctuary. — Abjura¬ 
tion.—Hue and Cry. 

Tins principles of criminal jurisprudence among the CHAP. 
Saxons were remarkable for several peculiarities, arising t , 

from the manners and character of the people. The gratifi- Saxons . 
cation of private revenge, the strongest passion in the breast Crimin(l i 
of an untutored mind, was very prevalent among all the taw. 
northern tribes, who, forming themselves into families or 
clans, were bound by particular laws of honour to resent the Tac. Germ, 
affronts or injuries offered to any of the members. This d e nbr!>g. im " 
principle of retaliation naturally produced violent and deadly Cod ; Antiq. 
feuds, which for a time broke through all the restraints of pa8bun ' 
government. As the Saxons retained this characteristic of 
their ancestors, their kings adapted the laws to the humour 
of the people, so as to moderate and regulate their passions 
rather than attempt to suppress them altogether, which they 
knew to be impossible. For this reason, we find that they 
adopted the principle of compensation for every personal 
injury whatever, even to the taking away of life. In the 
code of Ethelbert, the first Saxon legislator, there appears 
to be hardly any other penalty attached to any offence, how- Pennine* 
ever heinous. If a man killed another, the slayer was to ^ c ‘£" 
compensate his death by the payment of a certain Bum, 
greater or less, according to the circumstances of the case. 

If a man killed his chief guest, his death was to be compen- LL. Ethelb. 
sated with eighty shillings, and that of his other guests in®,' l, 7(1.'’ 
according to their rank. By the laws of Athelstan, the life 
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of every man, not excepting that of the king himself, was 
estimated at a certain price, which was called the were , or 
ccstimatio capitis. The were for the life of the king was 
30,000 krymras, or about ^300 of our money; that for a 
prince, 15,000; that for a bishop or alderman, 3,000; that 
for a sheriff, 4,000; that for a thane or priest, 2,000; and 
that for a ceorl, 260. The price of wounds was also varied 
according to the nature of the wound, or the member injured. 
The cutting oft* an ear was to be compensated by the pay¬ 
ment of twelve shillings; clipping it off, six shillings; and 
striking out an eye, fifty shillings. For a wound an inch 
long, a shilling was to be paid, and for one of the same size 
in the face, two shillings. Injuries to a man's cattle and 
property might be atoned for by similar amends, suited to 
the circumstances: the penalty for mutilating an ox's horn 
was ten pence; for that of a cow only two pence. A similar 
distinction was made between the tail of an ox and that of a 
cow. Also if a man killed the slave of another, he was 
obliged to pay the price of a slave, which was called manbote , 
that is, the man's price or value. If a master beat out the 
eye or teeth of his slave, the latter recovered his freedom ; 
and if he killed him, he paid a fine to the king. If a slave 
killed a freeman, the owner of the slave was to make amends. 
On this principle of compensation it appears, that if a man 
in hewing a tree happened to kill another, the relations were 
entitled to the tree. The violation of female chastity was 
also to be compensated in a similar manner, and with similar 
distinctions as to the rank and condition of the parties; an 
offence of this kind in the case of the king's maid-servant 
was compensated with the payment of fifty shillings, and so 
in the cases of subjects the penalty was proportioned to the 
rank both of the servant and the master. If a freeman com¬ 
mitted adultery with another man's wife, he was to make him 
amends by buying him another. The ordinary compensa¬ 
tion for theft was six shillings; but if committed in a church, 
the offender was to restore fourfold. If a bishop was robbed, 
restitution was to be made elevenfold, which was greater 
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than in the case of the king. In this manner was every offence 
considered in the light of a civil injury, and the object of the 
laws was to repair the fault rather than to punish the offender. 
There was, therefore, no distinction made between things 
done with deliberate malice and those done in the heat of 
passion or by inadvertence; a kind of lenity which, however 
admissible in a rude and simple state of society, was soon 
found to be inadequate to the purposes of good government. 
Subsequent legislators, therefore, added other penalties, and 
punished crimes not merely as private injuries, but as public 
offences. Thus, in the time of Ina, half the were in the 
case of homicide was paid to the king, in the name of frith- 
bote ., or compensation for a breach of the peace; and half to 
the family of the deceased, which was called maigbote , that 
is, literally, a compensation to the kindred. By a law of 
Edmund, a homicide was to bear all the consequences of his 
offence, and his relations to be exempted from all charge, 
provided they afforded him no protection or sustenance, 
otherwise they were to be treated as accessories. For the 
protection of the Danes from the resentment of the English, 
a law was made by Canute imposing a fine on the hundred, 
called murdrum, when the slayer was not found. 

Besides, punishments were not confined to pecuniary 
mulcts, for we read of various corporal pains inflicted on 
offenders, as imprisonment, mutilation, slavery, and death, 
in addition to the penances imposed by the church. A thief 
who was caught in the act. of stealing might be killed with 
impunity if be attempted to escape or made resistance; and 
thefit was afterwards made a capital offence, unless the thief 
or his friends redeemed his life by paying his full were. A 
thief frequently accused of theft was to lose a hand or a foot; 
and, by a law of Athclstan, he was upon a second conviction 
to be hanged. None were to escape punishment who were 
above the age of twelve, or who stole above the value of 
twelve pence. The accomplices and aiders of thieves were 
subject to the same penalties as thieves themselves. So, like¬ 
wise, if' a thing was stolen, and the family of. the thief was 
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privy to it, they were all to be made slaves; but there was 
an exception in favour of the wife, who was supposed to be 
under the subjection of her husband, and was therefore not 
considered as a party in the stealing, unless the things stolen 
were found in her separate possession. 

In some cases the life or limb of the offender which was 
forfeited might be redeemed by the payment of the full 
were, that is, by the full price of the man’s life; but crimes 
of great enormity, as killing the king or one's lord, arson, 
sacrilege, and some others, were not to be expiated by any 
thing but death. 

If an offender fled from justice, and was not to be found 
within the space of thirty-one days, he was outlawed, and 
any one might kill him if he made resistance. An outlaw 
was called in the Saxon wulfesheofod, that is, wolfVhcad; 
which was as much as to say that any one might kill him in 
the same manner as they would a wild beast. Those who 
broke their bail, or violated their word, were to be imprisoned 
for forty days; and if they attempted to escape, they were 
to be outlawed. A common cheat was to be put to death, 
and denied Christian burial. 

Rut it was not merely by the severity of punishments that 
the Saxon kings endeavoured to reform their subjects; they 
also aimed at drawing the social ties closer together, humanizing 
the manners and affections of the people, and giving them a 
respect not only for the law and government, but also for 
themselves and their good name. The institution of the 
friborgs, before mentioned, had a peculiar tendency to produce 
these salutary effects; and, according to the accounts of his¬ 
torians, it was so efficacious in the commencement, that if a 
bag of money were left by the road-side for months together, 
it would not be taken. 

To prevent the causes and beginnings of quarrels, laws 
were made against every breach of the peace, but particu¬ 
larly in certain places, or before certain persons, whose pre¬ 
sence the Saxons were taught in a particular manner to 
respect. Fighting, or even drawing a weapon, in the presence 
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of the archbishop, was punished with a fine of 150 shillings; 
before a bishop or an alderman, with a fine of 100 shillings. 

If the offence was committed near the residence of the king, Saxons. 
or in the king's court, the life of the offender was to be at the ll. Aif. 
king's mercy. The paw regie, or the verge of the court c - 30 * 
as it was afterwards called, extended from the palace-gate to Pax RegUm 
the distance of three miles three furlongs, three acres, nine 
feet, nine palms, and nine barley-corns. Besides, the paw LL Atheis. 
regia, or King's protection, was attached to other places, as " >lk ' 
the four public roads, Watlingstretc, Foss, Hakenildstrete, 
and Erminstretc; also to navigable rivers carrying provisions 
to cities and towns, whence such public ways were designated 
in a peculiar manner the King's highways. On the same 
principle there was the paw eccleeice , or a particular privi¬ 
lege attached to churches. Sacrilege was punished with the ll. iVlf - 
loss of the hand which committed the offence, unless redeemed 
with the payment of the full were; and any breach of 
peace in a cathedral incurred the penalty of death, unless LL. Air. 
redeemed; but if committed in inferior churches, it was only c ‘ ,i0 ' 
punishable with a line, according to the importance of the place. 

As a further prevention of quarrels and breaches of the Dijhmation 
peace, calumny and defamation were visited with a heavy 
penalty even at an early period. By a law of Hlothaire, king LL Moth, 
of Kent, a calumniator or defamer was obliged to pay one J”* 1 " lIk * 
shilling to the person in whose house the words were uttered, 
six shillings to the person calumniated, and twelve shillings to 
the king. By a law of Alfred, Edgar, and Canute, a spreader of LL. Aif. c. 
false reports was to lose his tongue, unless he redeemed it by ; 

paying his full were. Besides, breaches of the peace in the ll. Can. c. 
houses and on the premises of private persons were visited 
with penalties, according to the condition of the party or die 
circumstances of the case; in all which particulars we may 
trace the origin of many parts of our jurisprudence as it 
exists in the present day; but there was one law among the 
Saxons which has not survived that period, namely, a law of LL. Hloth. 
Hlothaire, king of Kent, which inflicted a heavier punish- c ' l ~* 
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ment on breaches of the peace if committed in alehouses 
than if they were committed elsewhere. 

If any one was present at the death of a man, he was 
looked upon as particeps crimink , and liable to a fine; but 
there was an exception made at that time, as there has been 
since, in favour of those who stood in a near relation to each 
other. By a law of Alfred a slave might fight in defence of 
his master, or a father might defend his son, and a man 
might attack any one whom he caught with his wife. 

For the prevention of frauds, as well as of disputes, it 
was more than once enjoined, that no contracts or bargains 
should be made but in the presence of two or three witnesses, 
or of the gcrefa; and if any thing was sold without observing 
this law, the thing bargained for was to be forfeited. 

In addition to the above-mentioned regulations for the 
preservation of the peace, the Saxons adopted the humane 
practice of sanctuaries, or places of refuge for offenders, par¬ 
ticularly in the cases of homicide; after the manner of the 
cities of refuge among the Jews, and the asyla ot inviolable 
cities among the Greeks and Romans. 

After the introduction of Christianity, the Saxon6 con¬ 
verted their churches, as the Britons before had converted 
their temples, into sanctuaries, whither homicides might flee 
to protect themselves from the hasty resentment of the in¬ 
jured party. They might also seek refuge with an alder¬ 
man, an abbot, or a thane, for three days; and with a bishop 
for nine days. A penalty was inflicted on the violation of 
sanctuary. By a law of Alfred, no one was to take revenge 
until he had demanded compensation, and it had been re¬ 
fused. If the offender fled to his own house, the injured 
party might besiege him there for seven days; and, if need¬ 
ful, might have the assistance of the magistrate to prevent 
his escape. If, at the expiration of that time, the aggressor 
were willing to surrender himself and his arms, his adversary 
might detain him for thirty days, but was afterwards obliged 
to restore him safe to his friends, and be contented with the 
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compensation. This privilege of sanctuary extended also to chap. 
thieves, who in such cases might make restitution of the t 
plunder; but if the thief repeated the offence, he was then Saxows. 
obliged to leave the church, and provinciam forisjurare , to 
forswear the county, that is, swear that he would not return ^juration 
to it; which, when applied to the kingdom, was afterwards 
called abjuring the realm. 

For the more certain detection of offenders, it was ordained hh. Ins, 
by a law of Ina, that whoever suffered a thief to escape was c * 3G ‘ 
to pay the were or forgyld of the offender; and if it were an 
alderman, he was to lose his office. In confirmation of this, LL. Can. 
it was enjoined by Canute that whoever suffered a thief to c ‘ 2G * 
escape absque elamore , that is, without making hutesimn et Hne and 
clamnrem, or hue and cry as it was afterwards called, was to Cry ' 
suffer the punishment of the thief, if lie could not purge 
himself. So, likewise, if any one neglected to join in the 
clamour when he heard it. 

As a further means of bringing offenders to justice, endea- LL.Athei*. 
vours were made to give all possible solemnity to the taking 
of an oath by various religious rites, which accompanied the 
ceremony; besides the penalties which were indicted on those 
who violated the obligation of an oath. 

By the league between Edward and Guthrum the Dane Fowl, inter 
false swearers were banished; by a law of Athelstan they outh. cTl 1 • 
were denied Christian burial; by one of Edmund they were Lh. Athcls. 
incompetent to give evidence until they had purged them- LE.Ednu 
selves. Peijury by a law of Canute was punished with the 
loss of the hands, and the payment of half the full were. c . 3X 
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WILLIAM I. and II. 

Cotifirmalian of the Saxon Laws.—Feudal Tenures*—Earls.— 
Sheriffs.—Courts,—Separation of the Secular from the Eccle¬ 
siastical Judicature, — Trial by Battel. —Trial by Jury .— 
Forest Laws.—Pleadings in French,—Domesday Book.— 
William II. 

ciiap. The accession of William I., sumamed the Conqueror, 
, has been generally regarded as a memorable cpocha in the 
Wilmax history of English law, on account of the changes which arc 
l. II. supposed to have taken place in the nature of landed pro¬ 
perty, the judicial forms of proceeding, and, what was still 
more, in the tone and temper of the times, which required a 
more rigorous exercise of the law. But, great as these 
changes may have been, they appear to have sprung not so 
much from any determination on the part of the conqueror, 
as from the circumstances which accompanied his taking 
possession of the English throne. Without entering into 
the question respecting his title, it is clear that he considered 
himself as the legitimate successor to Edward the Confessor, 
and founded his claim to the throne not so much on his victory 
over Harold as on the title which he had acquired by the will 
of his predecessor. Ilis harsh treatment of the English was 
evidently the consequence of their disaffection and continued 
resistance; and, had he met with a better reception from his 
English subjects, it is fair to conclude that he would have 
dealt with them more as a king than as a master. 
“William,'” says Mr. Reeves, “put off the character of an 
£. 30. W ’ invader as soon as he conveniently could, and took all 
- measures to quiet the kingdom in the enjoyment of its own 

laws.'” The correctness of this observation may best be 
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learnt by a statement of facts than by any enlargement on an c II A p. 
unimportant point of dispute. t , 

As soon as the king found leisure from the occupations of \v ILLlAM 
war, he turned his thoughts to the establishment of good •• H. 
laws for the government of the realm: wherefore, in the 
fourth year of his reign, he called together his barons at Saamhm. 
Berkhampstead; and in the presence of Lanfranc, archbishop 
of Canterbury, he solemnly swore that he would observe the 
good and approved laws of Edward the Confessor. At the 
same time, selecting twelve men from among the English who p ari ’* v ?t. 
were learned in the laws, he desired them to make a collection Abb. 
of such laws and customs as had been in force in the time of Hoved.000. 
the Saxon kings. 

When the collection was finished and presented to the 
king, he seemed to give the preference to the Danish laws; 
upon which we are informed that the commissioners, break¬ 
ing out into great lamentations, conjured the king, by the 
soul of King Edward, that he would suffer them to be 
governed by the laws and customs in which they and their 
children had been brought up. The king yielded to their 
entreaties, and called a general council, at which he con¬ 
sented that the laws of Edward the Confessor, with such 
additions and alterations as he thought proper to make, 
should in all things be observed. Gervasius Tilburiensis, 
who lived near that time, observes, “Propositi* legibus 
Anglicanis secundum triplicitam carum distinctionem in 
Merchenlage, Wcst-Saxonlage et Danelage; quasdem 
carum reprobans, quasdem autem approbans, illis trasmarinas 
leges Neustrim, quas ad regni pacem tuendam cfiicacissimi 
videbantur, adjecit.” Wherefore it appears that the collcc- IIule Mo¬ 
tion was of a twofold nature; comprehending, in the first ^ ’ 

place, the laws of Edward the Confessor, properly so called; 
and, secondly, such additions as the king thought proper to 
make: all which are to be found transcribed in Mr. Seldcn’s 


“ Notes on Eadmer,” and also in Wilkin’s “ Collection of 


the Anglo-Saxon Laws.” 

Among the most important and remarkable of William’s 


Feudal Te¬ 
nures. 
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laws must be reckoned those which relate to knight's service 
and military tenures. One of these laws runs thus:— 
“ Statuimus, ut omnes liberi homines feedere et sacramento 
affirment quod intra et extra universum regnum Anglise 
(quod olim vocabatur regnum Britannia.*) Wilhelmo suo 
domino fidelitate ubique servire cum eo, et contra inimicos 
et alienigenas eum defendere.” From this law it may be 
gathered, that two things were now required from the king's 
tenants, or the possessors of feuds, according to the Norman 
system, which had not been required by the Saxon kings. 
First, that they should take an oath of fealty or fidelity to 
the king; and, secondly, that their military service was to 
be indeterminate, and might be required of them either at 
home or abroad; whereas, among the Saxons, it was confined 
to the defence of the realm. By another law the king dc- 
dared his grants to be jure hcereditario, and thus converted 
feuds into hereditary fiefs, which among the Saxons were, 
as they had been originally every where, beneficiary and for 
life. From this change flowed many consequences, which 
had a material influence on landed property, such as ward¬ 
ships, marriage, reliefs, aids, and dower; but as the records 
of those times make little or no mention of these particulars, 
it is probable that they were not all as yet ingrafted into the 
system, but gradually gained a footing, as circumstances 
favoured. 

The clergy were charged with military service, on account 
of the lands which they held in right of their sees; and were 
bound, the same as the barons, to do suit at the curia regie, 
which was in conformity with the practice of the Saxons. 
For then the bishops and the thanes, by virtue of their office, 
took an important part in the administration of justice; but, 
as the baTons had acquired a permanent right in their lands, 
they became hereditary counsellors of the crown, having 
. both an obligation and a right to attend the courts and coun¬ 
cils of the king. 

William expressly assured his earls, barons, and other 
tenants in capitc , that he would protect them in the enjoy- 
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ment of their possessions, which they were to hold free, u ab 
omni injustc exactione et ab omni tallagio.” This language 
was in conformity with that to be met with in the Saxon 
grants. 

The other alterations in the laws introduced by the Con¬ 
queror were such as regarded the administration of justice. 

The government of the counties was intrusted to the earls, Earn. 
with a similar jurisdiction as in the time of the Saxons, Co-4, Inst 
except in the county of Chester, which was erected into a 
county palatine in favour of his nephew Hugh Lupus, to 
whom lie granted “ hunc totum comitatum tenendum sibi ct 
hseredibus suis ita libere ad gladium sicut ipse rex tenebat 
Angliam ad cor on am. 11 By reason of this grant, the earl 
palatine had all the high courts and officers of justice which 
the king had, witli criminal jurisdiction. 

The office of the sheriff probably acquired importance She* iff*. 
after the conquest. He was called in Latin vice comes , be¬ 
cause he performed all the ministerial duties of the earl, and 
in his judicial character he took the place of the alderman, 
at least for a time. The latter officers were now confined 
to cities and boroughs, where they acted as judges. 

Justice was administered in the early part of this reign in Courts. 
the same courts and nearly in the same manner as in the 
time of the Saxons, namely, in the scyregcmote, now called 
the comitatus , or county court; in the hundred court, 
now called the himdrcdum; and in the lords court, or 
curia baronisy as it was named, the title of baron having 
taken the place of that of thane. Sometimes the two former 
of these courts were summoned at the pleasure of the king, 
when any cause of importance demanded their attendance. 

Thus on occasion of restoring to Lanfranc, archbishop of 
Canterbury, the possessions which his predecessor Stygand 
had forfeited, “ rex prsccepit totum comitatum absque mora 
considere, et homines comitatus omnes francigenos et pried- 
pue Anglos in antiquis legibus et consuctudinibus peritos in ^ pe j“* 
unum considere." tJioss. in 

This court, which was held at Pincnden, 6 W. 1, A. D. 1072, utus. C ° ml " 


Matt. Paris, 
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was attended by one archbishop, three bishops, the earl of 
the county, the vice-earl or sheriff, besides a number of 
knights and freeholders, who were called upon to attest on 
oath what they knew respecting the lands and possessions in 
question. The inquiry lasted for three days, during which 
several manors were adjudged to belong to the archbishop, 
which had been for some time in the possession of Odo, 
bishop of Baieux, uterine brother of the king. Sometimes 
the county courts, as well as those of the hundred, were 
summoned from more than one county or hundred, of which 
the writs and charters of William and his son Rufus furnish 
several examples. 

The most important change produced in the judicature of 
the kingdom, was the separation of the ecclesiastical from the 
secular courts, which we learn from a charter enrolled, 
2 Ric. II. No. 5, Pro decano et capitulo eedesim beaten 
Maries de Lincoln. From this it appears, that no causes 
relating to the discipline of the church were to be carried 
before a secular magistrate, and that every person who was 
answerable to the ordinary for a breach of the canon law 
should make his appearance at the place appointed by the 
bishop where the cause was to be determined, according to 
the form and manner prescribed by the ecclesiastical consti¬ 
tutions. What may have been the immediate consequence 
of this measure is left to conjecture, history being silent upon 
the subject; but it is natural to infer, that the Bishop's Con¬ 
sistory, or the Council-house, in which he or his officers sat 
to hear ecclesiastical causes, was erected at this period, or 
very shortly after. It is also probable that the archdea¬ 
con's court was nearly of the same date; for although the 
archdeacons had hitherto acted by a delegated authority, yet 
they gradually acquired an independent jurisdiction, in pro¬ 
portion as the bishops were compelled, by reason of their 
tenures, to give their attendance at court, and, consequently, 
to intrust to the former a part of their official duties. To 
whom appeals were made from the bishop's consistory at this 
period, and in what manner they were made, we have no 
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means of knowing; but wc may justly conclude, that, as the 
pope had as yet obtained no power in England, appeals were 
made to the king, as in secular causes. The archbishop's 
court, called Curia de Arcubus , or Court of the Arches, to 
which appeals were afterwards made, is not mentioned before 
the reign of Edward I. 

To the modes of trial already in use, was added by this 
king, also, that by the duel or battel, a mode of deciding 
judicial contests which, as we learn from Paterculus, was 
established among the northern nations in his time. Super* 
stition, combined with their passion for arms, gave birth to 
the persuasion that successful valour was the best test of 
truth and innocence. For this, like other ordeals, was an 
appeal to the judgment of God for the discovery of the truth 
or falsehood of an accusation that was denied, or of a fact 
that was disputed, founded on the supposition that heaven 
would grant the victory to him who maintained the just 
cause. Thus did the judicial combat become the most 
honourable, and, at the same time, the most common, me¬ 
thod of deciding disputes among the different nations of 
Europe. The first law we meet with on the subject occurs 
in the code of Gundebald, A.D. 501, king of Burgundy. 

The Saxons in England appear never to have adopted 
this practice, which is not surprising considering the love of 
justice and the equitable spirit which reign throughout their 
several codes. As it was therefore an innovation not likely 
to be agreeable to the English, the Conqueror did not im¬ 
pose it as a law upon his new subjects, but left them their 
choice. An Englishman was to have the same liberty as a 
Frenchman had in his own country, of appealing or accusing 
the latter, by duel, of theft, homicide, or any other crime. 
In cases of outlawry, an Englishman might purge himself by 
the ordeal; but the same liberty was not conceded to the 
Frenchman, who was obliged to defend himself by the duel. 
It is, however, politicly added, by way of shaming the 
English into compliance, that if an Englishman was afraid 
to stand the trial by the duel, then the Frenchman was to 
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purge liimsclf plena juramento , that is, by the oaths of the 
required number of compurgators. An appeal like this to a 
people not wanting in courage had the effect, as may be sup¬ 
posed, of establishing the practice. To this principle of 
martial pride it must be ascribed, that, notwithstanding the 
repugnance felt and expressed by succeeding kings to so 
unjust a mode of deciding legal controversies, the law conti¬ 
nued so long in force without being expressly abolished by 
the legislature. 

As to the trial by jury, we read in this reign, for the 
first time, of twelve men sworn to speak the truth on any 
particular matter. In a cause between Gundulf, bishop of 
Rochester, and Fichot, the sheriff, respecting certain lands 
retained by the latter which belonged to that see, when the 
suitors or freemen of the county court, awed by the influence 
of the sheriff, gave their verdict in his favour; the bishop of 
Baieux, who presided, suspecting their veracity, and the 
motive of their decision, commanded them to choose from 
among their number twelve, who should confirm it on oath. 
This practice is generally supposed to have been more accord¬ 
ing to the Norman than the Saxon usages; and, on that 
account, the introduction of the trial by jury is commonly 
dated from the period of the conquest. It had been esta¬ 
blished among the Danes by a law of Regnerus, sumamed 
Lodbrog, since the year A.D. 820, and was carried by Hollo 
the Dane into Normandy, when he took possession of that 
duchy. It appears, however, to have been resorted to only 
on this particular occasion, for we read nothing of this mode 
of trial in civil suits before the reign of Henry II., when it 
became a regular part of our jurisprudence. 

The law of Canute de Murdro, which had for its object 
the protection of the Danes from the resentment of the 
English* was now employed by the conqueror in favour of 
his countrymen. When a Frenchman was killed, and the 
people of the hundred had not apprehended the slayer, they 
were to pay. forty-seven marks by way of fine, which was called 
murdrum. In consequence of this law the person killed was 
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always considered to be a Frenchman, unless proved to be 
English by his friends or relations, from which circumstance 
arose presentments of Englishery, as they were afterwards 
called. 

As the Conqueror was much addicted to hunting, and 
rigorously enforced the laws of the forest, it has been usual 
to ascribe to him not only the code of forest laws, but also 
the erection of the courts for the administration of those 
laws ; but this opinion docs not appear to be well founded. 
No mention is made of the forests in the laws that go under 
his name; and we find that the king's forests and chaccs 
were protected by legal enactments before the Conquest, as 
is fully expressed in a law of Canute: “ Sit quilibet homo 
dignus venationc sua in sylva et in agris sibi propriis ct ii^ 
dominio suo; et abstineat omnis homo a venariis regiis, 
ubicunque paccm eis habere vclit." Sir Henry Spclman 
has given a number of other laws of this king on the same 
subject. 

It is true that William erected the New Forest, but by far 
the greater part of the forests in England must have existed 
from the earliest periods. “ For the antiquity of such forests 
in England," says Lord Coke, “ the best and surest argument 
is, that the forests in England, being sixty-nine in number, 
except the New Forest in Hampshire, erected by William 
the Conqueror, and Hampton-Court Forest by Henry VIII. 
and by authority of Parliament, are so ancient, as no record 
or history doth make any mention of their erection or be¬ 
ginning." 

That the courts and laws of the forests existed among the 
Saxons, is furthermore clear from the names swainmote, 
footgeld, and other terms, respecting the forests which are of 
Saxon origin. 

The introduction of the French language into our courts 
of judicature has been also ascribed to the Conqueror, who 
is said to have required that it should be generally taught in 
schools, to the exclusion of the English; with a view, as some 
have imagined, of imposing a badge of slavery on a con- 
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quered people: but others have supposed, with greater 
reason, that this was purely a measure of expediency: as the 
administration of the laws rested principally with himself 
and his Norman followers, it was of importance that judicial 
proceedings should be conducted in a language that was 
familiar to them. Sir Matthew Hale is of opinion, that he 
thereby intended to render the union closer between the two 
countries. The event at least fully justifies this inference. 
The French became fashionable among the higher orders, 
whilst, on the other hand, the English retained the ascend¬ 
ancy as the general language of the country, and finally 
became the only one in use. 

One of the most distinguished measures of this reign, was 
the great Rurvey of the demesne lands throughout the land 
recorded in two books called Great Domesday or Doomsday 
Book, and Little Domesday Book, which is said to have 
been formed upon the model of a similar work executed by 
Alfred, not now extant. In the seventeenth, or, according 
to some, in the fifteenth year of his reign, William ap¬ 
pointed commissioners for the purpose of executing this 
work, which was completed A. I). 1086. As the objeet of 
this work was to show what were demesnes of the crown and 
what were not, it has always been resorted to in our courts, to 
determine all questions respecting ancient demesne. 

Many have been the conjectures on the etymon of the 
word doomsday or domesday. From the literal meaning of 
the words, doom and day, signifying the day of judging; it 
has generally been supposed to have an allusion to the final 
judgment. Some have imagined that it signified literally 
the lord’s advertisement to his tenants, from dom or domimts, 
a lord, and deia, an advertisement; the most natural con¬ 
clusion, however is, that by the day of judging, is to be 
understood the work of judicially determining. The domboc 
of the Saxons was rendered in Latin by liber judicially, 
and Doomsday Book is also commonly rendered liber judi- 
ciaMs or cemualis , and sometimes magna roll,a, Winton. 

William II. is not known as a legislator, and probably 
followed the course laid down by his father. 
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CHAPTER VI. 


HENRY 1. 


Charier of Henry I.—Abolition of Moneyage.—Feudal Burdens 
lightened.—Code of Laws. — Descents. — Alienation. — Admini¬ 
stration of Justice.—Curia Begis.—Curia Baronis.—Reunion 
of the Secular and Ecclesiastical Judicature—Election of Trial 
by Jury.—Criminal Law.—Ecclesiastical Discipline.—-Appeals 
to the Court of Bonne.—Mode of electing Bishops changed. 


Hknuy I. showed a decided predilection for the Saxon 
laws. To conciliate the affections of his English subjects, 
he granted them a charter, in which he expressly confirmed 
the laws of Edward the Confessor, that had been approved 
by his father. He likewise made many provisions that were 
calculated to lessen the burdens of the people. He abo¬ 
lished moneyage, an oppressive tax of Norman origin, paid 
every three years, to prevent the renewal of the coinage, 
lie relieved his barons and other tenants in capita , from some 
feudal burdens, which appear in the two former reigns to 
have been arbitrarily imposed. lie required that none but 
a just and reasonable relief should be paid, and that nothing 
should l)e paid for a licence to marry their daughters, nor 
a licence refused, unless any baron wished to enter into an 
alliance with the king's enemies. He likewise recommended 
his barons to observe the same rules towards their tenants. 
The relief here spoken of as the justa et legitima rclevatio , 
appears to be the same as the period of the Saxons, al¬ 
though in after times they are spoken of as distinct obliga¬ 
tions. Notwithstanding the provisions here made respecting 
licences to marry, marriages became, in process of time, one 
of the most oppressive of the feudal burdens. 
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This charter, which laid the foundation for the subsequent 
charters of Henry’s successors, is entitled, “ Institutiones 
Henrici Primi,” the preamble to which runs as follows: 

Anno Incamationis Dominicce MCI Henricus Alius Wil- 
helmi regis, post obitum fratris sui Wilhelmi, Dei Gratia 
Rex Anglorum, omnibus fidelibus salutcm, sciatis me Dei 
misericordia ct communi concilio baronium totius regni 
Angliae ejusdem regem coronatum esse.” 

Matthew Paris has twice recited this charter of King 
Henry, namely, under the years 1100 and 1213, and two 
copies of it are entered in the Red Book of the Exchequer, 
one of which is prefixed to King Henry's laws, published by 
Lambard and Wilkins. It is likewise printed in Richard 
of Hagustald’s history of King Stephen, and a copy of it, 
taken from the Textus Roffcnsis, has since been published 
by Heame, and afterwards again by Mr. Justice Black- 
stone in his Law Tracts. This is acknowledged to lie the 
most correct copy of any, being compiled by Ernulf, bishop 
of Rochester, who died A.D. 1114. 

Besides this charter, there is a code of laws which bears 
the name of this king, and was probably compiled under his 
direction. It is to be found transcribed in the Red Book of 
the Exchequer, from which the contents have been printed 
in the collections of Lambard and Wilkins. 

It is evident, from the miscellaneous character of this 
collection, and the mixture of Saxon and Norman words, 
and laws, that it is made up of the laws called the Laws of 
Edward the Confessor, with such additions as the king 
thought proper .to make from other sources. Several rules 
of the common law were taken from the sentences of the 
fathers, and correspond with what is to be found in the works 
of Ivo and Gratian; whence, as these works appeared after 
the death of this king, it has been doubted whether the 
collection which is handed down under his name, be the 
same as was made by his command; and at all events it is 
generally supposed that the extracts from the canon law 
were subsequently added. On this point the reader will find 
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ample information in the notes subjoined to Dr. Wilkins's CHAP, 
edition of these laws. t - ■ 

The law of descent, as respects land, appears to have Henuy I. 
varied in this collection both from the Saxon and Norman Detccnt*. 
codes, for whereas by the former they descended equally to Hale, Hist, 
all the sons, and by the latter to the eldest son only, Heniy 
adopted a middle course, and directed the principal estate 
to descend to the eldest: “ Primum patris feedum primo- LL. Hen. I. 

genitus filius habeat. Emptiones vero vel deinceps acqui- c * ^°* 
sitioncs suas det cui magis velit.” As to collateral descents, 
the law runs thus: “ Si quis sine liberis decesserit, pater aut 
mater ejus in h&’rcditatem succedat, vel frater vel soror si 
pater et mater dcsint, si nec hos habeat, soror patris vel 
matris ct deinceps in quintum geniculum, qui cum pro- 
pi nquiores in parentcla sint, hsereditario jure succedant, 
et dum virilis sexus extiterit et hsereditas abinde sit, foemina 
non haereditetur.” This was in conformity with the law Lindenbrcg. 
of the Saxons on the continent, from which it is taken ver- Antiq ' 


batim. 

A restriction was laid on the alienation of inheritable Alienation. 
lands in the words of the law of Alfred before mentioned, 
but this restriction was not extended to purchased lands, 
as appears from the clause “ Acquisitiones suas det cui 
magis velit." 

In the administration of justice, Henry followed the Saxon 
schemes of jurisprudence, with a slight intermixture of 
Norman principles and forms. The supreme court of the Curia 
kingdom was now regularly distinguished by the name of the 
Curia Regis,or the King's Court; an appellation that appears 12 , is, 14; 
to have been introduced at the Conquest; but the juris- 
diction of this court was defined much in the same manner LL. Hen. 1 . 
as it is by the laws of Canute and Edward the Confessor. c * 10a 
It took cognizance of such matters as immediately concerned 
the pax regis , or as it was afterwards more emphatically 
expressed, the king's crown and dignity, such as the vio¬ 
lation of the king's protection, contempt of the king's writs, 
killing or injuring any of the king's household, treason, 
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cheating, slander, outlaws, false coiners, treasure trove, 
wreck of the sea, rape, offences against the forest laws, 
reliefs of the barons, fighting in the king's palace, breaches 
of the peace in a man's house, harbouring an outlaw, deser¬ 
tion, unjust judgments, denial of justice, evading the king's 
law, offences on the king's highway, and other matters of a 
similar nature. The jurisdiction of the king's court is thus 
defined to distinguish it from the jurisdiction of the sheriff, 
or the franchises enjoyed by the lords in their courts, which 
were now distinguished by the Norman appellation of Curia 
Jiaroim , or by the Saxon appellation of halnwte , and de¬ 
fined by the Saxon terms sac, sot\ t/wl, theam , iufaug/hefe, 
and o utfaiigthefe, before explained. 

The king's judges were taken from among the barons or 
thanes of the county (for they are indiscriminately so called), 
but the jmtitia, justice, or juatitiarins, justiciary, appears to 
have taken the place of the Saxon aldermann , and probably 
with an extended jurisdiction. 

The county court was to be held twice a year, as in the 
time of the Saxons, and the hundred court, or wapentake, 
twelve times, and oftencr if needful. llesujes, Henry wished 
to recur to the practice of determining ecclesiastical as well 
as civil matters in the county court, as was done before the 
Conquest. This we learn from one of his laws, which runs 
as follows: “ Sicut antiqua fucrit institutione formatum, 
generalia Comitatuum Placita certis locis et vicibus, et 
definite tempore per singulas Anglia' provincias con venire, 
nee ullis ultra fatigationibus agitari, nisi propria regis neces- 
sitas, vel commune regni commodum ssepius adjiciant. 
Intersint autem episcopi, comites, vicedomini, vicarii, cen- 
tenarii, aldcrmanni, preefccti, praepositi, baroncs, vavassores, 
tungrevii et caetcri terrarium domini deligentcr intendentes, 
ne malorum impunitas aut graviorum pravitas, vel judicum 
subversio, solita miseros laceratione confidant. Agantur 
itaque primo debita verse Christianitatis jura: secundo llegis 
Placita, postremo causae singulorum dignis satisfactionibus 
cxplcantur." 
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T1ub projected reunion, which, if it had been carried into 
effect, would have restored the county court to its ancient 
splendour, was frustrated by archbishop Anselm; who, wish¬ 
ing, according to the policy of the Homish See, to keep the 
clergy as distinct from, and as independent of, the laity 
as possible, prohibited bishops from determining secular 
causes. 

The causes or suits in a court were now called placita. 
Ptacitnm , in French plait, was employed by the feudists to 
denote any assembly or court of the freeholders or vassals, 
which was sometimes held in the open fields, whence the 
term has been derived from the German platz, an open space, 
or the Latin platen, a highway; but it is with much more 
reason to be deduced from the ptacitnm of the Roman law, 
which signified a sentence or judgment. Ptacitnm was also 
used at this time in the sense of a day, as ptacitnm nomu 
nafnm , a day appointed for the defendant to plead or answer; 
ptacitnm fractnm, a day lost to the defendant; also in the 
sense of a mulct or line imposed in courts. 

The trial by jury in criminal suits was recognised in this 
code, as far at least as regards some of its most important 
principles. By one law, every one was to be tried by his 
peers, who were of the same neighbourhood as himself. 
“ Unusquisquc per pares suos judicandus est, et cjusdem 
provincial peregrina vero judicia niodis omnibus submovc- 
mus." By another law the judges, for so the jury were then 
called, were to be chosen by the party impleaded, after the 
manner of the Danish nemhdas ; by which, probably, is to be 
understood that the defendant had the liberty of taking 
exceptions to, or challenging the jury, as it was afterwards 
called. 
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Crimes, offences, and punishments are, for the most part, Criminal 
described by the Saxon terms, as hlafordswice, treason; has- tav ' 
brech , housebreaking; bemet, arson; eberemorth , open kill¬ 
ing; opmtMfthe , open theft; hcaUfang, pillory, and the 
like. Besides, the principle of redeeming offences by the 
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were, or a pecuniary compensation, was fully admitted, 
and crimes are distinguished into such as were redeemable, 
and such as were irredeemable. The latter are precisely 
, the same, and in the very terms of those given in the 
laws of Canute, with the addition of some others, but with 
the exception of theft, which was now made capital, without 
the possibility of redemption. 

For the maintenance of ecclesiastical discipline, Henry 
adopted several of the constitutions of Kdgar and the other 
Saxon kings; but he appears also to have yielded to the 
growing influence of the Romish see. From one of his 
laws we And appeals to the court of Home expressly ad¬ 
mitted ; and from the records of those times, we learn that 
he changed the manner of electing bishops, to the prejudice 
of the secular power, in both which points we have seen that 
the Saxons resisted any interference on the part of the 
pope. In all probability they conducted their elections 
much in the same manner as prevailed at that time through¬ 
out Europe: the bishops being chosen by the chapter of the 
cathedral, by virtue of a licence from the crown, called after¬ 
wards a conge tfelire , and the election confirmed by the 
king’s investing them with the temporalities. That such 
was the practice at the time of the conquest is clear, from 
the words of Ingulphus. “ Nulla electio pradatorum erat more 
libera ct canonica; sed omnes dignitates, tarn cpiscoporum 
quam abbatum, per annulum ct baculum regis curia pro sua 
eomplacentia conf'crabst.” About this period, however, 
Gregory VII. an ambitious and arrogant pope, who aimed 
at enlarging the papal power, denied the right of princes to 
grant investitures, and threatened excommunication to all 
princes who granted, and to all prelates who received them. 
This was resisted with great vehemence by the emperor 
Henry, but the contest was at length terminated by a sort 
of a compromise on the part of the latter, who consented to 
change the form of the investiture, and instead of the king 
delivering to the prelate, as heretofore, a ring and a pas- 
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toral staff or crosier, that^ the latter should, for the future, 
be invested with the temporalities simply per sceptrum. The 
kings of England and France followed the emperor's ex¬ 
ample, and accordingly we are informed that Henry I. in a 
council of London, held A.D. 1107, in the presence of 
Anselm and all the bishops and abbots, &c. relinquished the 
right of investiture after the old form. 
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CHAPTER VII. 

STEPHEN. 

Danegeld abolished.—Charters of Stephen.—Introduction of the 
Civil and Canon Law.—Comparison between the Civil I.air, 
Canon La w s and Common Law. 

The turbulent and unsettled reign of Stephen, afforded 
but little opportunity for legislation, yet liis reign is not 
altogether barren of materials for the legal historian. The 
abolition of Danegeld is commonly dated from the day of 
this king’s coronation, but Lyttleton speaks of a record of 
its payment in the twentieth year of Henry II. Danegeld, 
literally money for the Danes, was a tax first imposed upon 
the Saxons in the reign of king Ethelred, for the purpose of 
bribing those invaders to desist from their depredations, and 
was afterwards made permanent for the purpose of maintain¬ 
ing an armed force to defend the coasts, and became one of 
the chief branches of the royal revenue. In the time of 
Canute, it is said to have amounted to the sum of 71?000 
Saxon pounds. 

As an additional means of conciliating the favour of his 
subjects, Stephen granted them two charters; but he is 
generally charged with having been little scrupulous in the 
observance of either. By the first he confirmed the charter 
of his predecessor Henry, particularly as regards the Saxon 
laws; and by the second he renewed and enlarged the pri¬ 
vileges bestowed on the clergy, both by the Conqueror and 
his son Henry. Of the first there is a copy preserved in an 
ancient MS. in the College Library. Richard of Hagustald, 
the historian of this prince, has given the latter of these two 
charters, the original of which is said to have been in the 
hands of Mr. Hcarnc, although it now appears to be lost. 
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The principal circumstance worthy of notice in this reign, 
was the regular introduction of the civil and canon law, 
which is commonly supposed to have taken place at this Stephen. 
period. The Roman law was, in all probability, used by the j Mlroi j HC . 
Romans in this country while it was in their possession, at t*ou<tfMc 
least this is conjectured to have been the case, from the caHO „ raw. 
circumstance of the post of judge having been filled by some 
Roman lawyers. iEmylianus Pupinianus, the celebrated 
jurist, exercised the office of pretor under Severus, having Duck, de 
as his assessors, the no less celebrated lawyers Ulpian and L j 
Paulus. When the Romans withdrew, it appears that the 209, ar»9. 
Jiritons ceased to follow their laws, in so much that no 
vestiges of them remain in the laws of the Welch. The 
Saxons, like the Britons, also adhered to their own laws and 
customs, with the exception of some few particulars before 
mentioned. The same was the case in Italy and other coun¬ 
tries, where the Roman laws fell considerably into disuse on 
the decline of the empire, and were only partially retained. 

In proportion, however, as the Romish church extended its 
influence, these laws, which it much favoured, were again 
brought into use; and after the discovery of a complete 
copy of the Pandects at Amalfi, about the year 1129, the 
study of the civil law revived, and became fashionable in 
England and other countries of Europe. Irncrius, or Wer- j 0 j, an< 
nerius, as he is sometimes called, was appointed to read Salisbur . 
lectures upon it at Bologna, and Vacarius, an Italian pro- i.«. c . 22. 
fessor, began about the same time to teach it at Oxford. 

The eagerness with which the clergy promoted the study of sdd. ad 
the civil law provoked the jealousy of the common lawyers 7 

to such a degree, that, whenever they met with a copy of the 
Roman law, they are said to have either torn it in pieces or Johan, 
thrown it into the fire. They likewise procured an ordnance ubl 
from Stephen, to impose silence on Vacarius, and prohibit 
the reading of books in the civil law; but notwithstanding 
this injunction, the rage for studying the civil law increased, 
and degrees were conferred at the Universities on proficients 
in this as well as other faculties. Besides, the clergy in 


supra. 
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CHAP, their zeal, omitted no opportunity of bringing into practice 
t V * I ' | , both the principles and forms of the civil law to the exelu- 
Stepheh. sion of the common law, particularly in the ecclesiastical 
courts, where, after the separation of the ecclesiastical and 
secular jurisdictions, they continued to practise and preside. 
So, likewise, in the courts of Chancery, and of the Universities, 
and the court of Chivalry, and the Admiralty, where, as the 
clergy had the principal influence and management, their 
proceedings were modelled after the civil law. 

Anic,p. is. As to the canon law, we have seen how far the Saxons 
were disposed to admit of such canons or rules as had been 
thought necessary by the fathers, for maintaining the doc¬ 
trine and discipline of the Christian church. Since that 
period numerous accessions had been made by the popes to 
the laws and constitutions by which the church was governed. 
These were first collected by Ivo de Chartres, in the reign 
of Henry I., and afterwards enlarged and digested by 
Gratian, a Benedictine monk of Bologna, and published 
under the title of Decretum Gratiani. This work acquired 
much reputation, and contributed, together with the in¬ 
creasing influence of the pope, to the admission of the canon 
as well as the civil law into our courts, subject, however, to 
such restrictions as were imposed upon them by the courts of 
common law. 
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Between these three codes, there are several points of 
difference entitled to notice in treating of English law. The 
civil law favoured the prerogatives of the crown. The canon 
law asserted the claims of the pope as well as the rights of 
princes. The common law favoured the pretensions of the 
people in certain particulars. It was a favourite maxim in the 
civil law, Quod princeps placet, legis habet vigorem,” not 
in the absurd sense attached to it by some, that the arbitrary 
capricious will of the prince was law, but that the sole legis¬ 
lative power was vested in the pTincc, uncontrolled by any 
other power. By the civil law, natural children, whose 
parents afterwards intermarried, became legitimate, and 
might inherit; but by the common law they always remained 
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bastards, and were incapable of being heirs. As the canon- CHAP, 
ists adopted this maxim of the civil law, the clergy were t . 

very strenuous in their endeavours to get it adopted into the Stephen. 
common law, but with how little success, will appear here¬ 
after. In other respects the civil law was more severe 
against bastards than the common law; for by the former, 
bastards begotten in adultery or incest, could not claim so 
much as a maintenance from either father or mother. By 
the civil law, if a slave after enfranchisement proved un¬ 
grateful, he might be reclaimed by his late master; but by 
the law of England, when a villein was once made free, he 
was always free. 

The civil law was, in several particulars, less favourable 
to women than the law of England, as that they could not 
hold public offices, they could not be surety for another, 
could not be witnesses to a will, nor guardians, except to 
their own children, nor arbitrators, &c. On the other hand, 
by the civil law, a woman might give, buy, and sell, without 
the consent of her husband; so likewise, neither the husband 
nor the wife were affected by the debts, contracts, or injuries, 
of each other. The common law differs in all these particu¬ 
lars, considering man and wife to be one flesh. 

The civil law required the consent of father or mother to 
render a marriage valid; neither the common law nor the 
canon law nullify marriages for want of consent. The com¬ 
mon law and the canon law allow of no dissolution of mar¬ 
riage, but by reason of adultery; by the civil law it is other¬ 
wise. 

By the civil law the father had a property in whatever his LL. Hen. I. 
son acquired, and such was the law of Henry I.; but it was Jj r ^‘ j 2 
afterwards otherwise by the law of England. By the civil c. r». 
law, the minor had a tutor or guardian for his person, and a 
curator for his estate, and the guardianship was committed 
to the next in blood, or to him who was to take by inherit¬ 
ance, in case the orphan died. By the law of England, on Fort. <ie 
the contrary, the guardianship was given to the next of kin ^‘jj 
to whom the land could not descend, for it was a maxim of 
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CHAP, the law, that to commit the care of the minor to him who is 
v next heir at law, is “ quasi agnum lupo committere ad devo- 

ST«r,reK. randum " 

By the civil law, guardians were frequently appointed by 
the magistrates, and probably from this arose the practice 
in the ecclesiastical courts of occasionally appointing guar¬ 
dians for the personal estate and person, when there were no 
other guardians either by tenure or otherwise. 

The canon law differs from the civil law, in reckoning 
degrees in the collateral line; for by the former, in whatever 
degree the persons are distant from the common stock, in 
the same degree they are distant from each other: thus, 
my brother and I arc but one degree distant from each 
other, because wc arc distant but one degree from our 
father, the common stock whence we sprung; but by the 
civil Jaw we are said to be two degrees, because the rule of 
civilians is, that there arc as many degrees as there arc per¬ 
sons begotten, not reckoning the common stock from which 
all descend. The common law computes degrees after the 
manner of the canon law. 

As to the succession to the estates of intestates, it appears 
that the civil law had no regard to primogeniture, nor showed 
any preference to males before females, in which two points 
it differed from the common law at this period, and still more 
so hereafter. 

The trial by jury is unknown to the civil law, the office 
of deciding from the evidence belonging exclusively to the 
judge. This is a grand mark of distinction between our 
common law courts and those in which the proceedings arc 
according to the civil law, as the Ecclesiastical Courts, the 
Ante, p. r>5. Chancery, and others. It must not, however, be forgotten, 
that the canons or constitutions of the English church 
favoured this trial, as appears from the law of Henry I. 
before cited, where, in criminal cases, this course of proceed¬ 
ing was recommended by the clergy. 

By the civil law, counsel were not allowed to notorious 
criminals, nor by the law of England at that period, anti long 
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after; but this has since undergone a change in some re- CHAP. 

vi r 

spects. , , 

The depositions of witnesses were taken in writing, Stephen. 
according to the forms of the civil law, hut the proceedings 
of the common law courts were, probably, at all times con¬ 
ducted viva voce. The charge against a person in the civil 
law was, and is, called the libel; the summons a citation; 
the pleading litis contestatw. Sec. What has here been 
said on the subject of the civil and canon law, will suffice 
for the present to show in what manner, and to what extent, 
they obtained admittance into this country at the period 
wc are now treating of. 
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CHAP. Henry II., who is described by historians as a prince of 
vm- great wisdom and virtue, contributed more than any before, 
Henry II. or perhaps after him, towards the improvement and me- 
Charter of thodising our law. As the establishment of the Saxon laws 
Henry /.' was at that period a matter of great moment, his first step 
cotffirmed. oQ ^- g accegg i on to the throne was to confirm the charter of 

Henry I. and to enjoin that “ Leges Henrici avi sui invio- 
labiter observari.” At the same time as the rights and 
interests of men were now much more diversified and compli¬ 
cated than in the time of the Saxons, new laws sprung up 
or were formed by express enactment, to meet the circum¬ 
stances as they arose. 
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' The feudal Bystem was now in full force in England as 
well as in other countries of Europe, and different codes of 
laws founded on these principles were now extant. Among 
the foreign codes, the principal arc the Lex Salica, Lex 
Longobardorum, the Capitularia, the Assises of Jerusalem, 
the Liber Feudorum, and the Grand Coutumicr. 

The Lev Salica , or the Salique Law, is so called from the 
Salians, a people of Germany, who passing the Rhine, under 
their king Pharamond, settled in Gaul, and first formed a 
code of laws. Of this code there are two editions, namely, 
one printed in 1557, and the other subsequently, compre¬ 
hending the various alterations and additions of Cloris, 
Childebert, Clotaire, Charlemagne, and Louis le Debon- 
nairc. The most remarkable law in this code, is that which 
regards the succession “ lie terra vero Salica nulla portio 
haereditatis transit in mulierem, sed hoc virilis sexus acquirit, 
hoc est filii in ipsa hmreditate succcdunt- By the construc¬ 
tion of this law, females have since been excluded from the 
throne of France. What is here understood by Salica 
terra , was land granted by the king in reward for eminent 
services, and subject to military aid. Sir Henry Spelman 
observes, that some of the laws of Henry I. were derived 
from this source. 

The Lex Longobardorum , or the Law of the Lombards, 
is the next code in point of antiquity and importance, which 
contains more evident traces of the feudal polity than most 
others. This survived the destruction of that kingdom by 
Charlemagne, and is said to be still in force in some parts of 
Italy. 

The Capitularia , or Capitularies, so called from the small 
chapters or heads into which they were divided, was a collec¬ 
tion of the laws promulgated by Childebert, Clotaire, Carlo- 
man, Pepin, Charlemagne, and other kings. The best 
collection of these laws is said to be that of Angesise, abbot 
of Fontenelles, published in 817- Of the subsequent edi¬ 
tions, that by Baluze, in 1677) is reckoned the completes^ 

- The Grand Coutumier, or the Coutumier of France, is a 
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collection of the customs, usages, and forms of practice, which 
had been in use from time immemorial in the kingdom of 
France. It was first projected by Charles VII. in 1453, 
but was not completed until 1609. This Grand Coutumier 
consisted of the Coutumiers or collections of the customs of 
different provinces, as the Coutumier de Paris, the Coutumier 
de Normandie. The Coutumier de Normandie, also called 
the Grand Coutumier de Normandie, has a peculiar interest 
for the English reader, on account of the affinity observable 
therein to the feudal jurisprudence of our own country. It 
was composed about the fourteenth of Henry II., in 1229; 
and consequently contains, as Sir Matthew Hale observes, 
the laws of the Normans, not as they stood before the con¬ 
quest, but long after: from which circumstance, and many 
others, he concludes that they borrowed very much from 
our laws; at the same time he supposes that the imitation 
was reciprocal. In fact, this appears so natural, from the 
close intercourse that subsisted between the two people 
living under one sovereign during so many reigns, that we 
should suppose it impossible to be otherwise. It is not 
necessary to trace the office of sheriff, or the trial by jury, &c. 
from the Normans, as we have made it clear that they were, 
in the principal points, of Saxon origin. On the other hand, 
it is probable, that the feudal system, at the Conquest, had 
made some few advances in Normandy beyond what it had 
done under the Saxon kings, although it is clear that the 
law was not settled at that period, either in Normandy or 
elsewhere. The edition of the Coutumier de Normandie, by 
Basnage, which appeared in 1678, is the most esteemed. 

The Assises de Jerusalem, is among the number of the 
most ancient collections of feudal jurisprudence. It was 
made at a general assembly of lords after the conquest of 
Jerusalem, and was formed principally from the laws and 
customs of France. 

Of all the works on the feudal law of other countries, that 
entitled Liber Feudorum, or the Book of the Feuds, is of 
the highest authority. It was compiled by the emperor 
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Barbarossa in 1170, and published at Milan. The gloss 
of Columbinus upon it, which has been highly esteemed, is 
frequently printed with it; particularly the edition which 
was revised by Minucius de Prato Vetero, which received 
the confirmation of the emperor Sigismund, and afterwards 
of the emperor Frederic III. What has been said on the 
feudal jurisprudence of other countries may not be unin¬ 
teresting to the reader who wishes to trace the progress 
of English law, and know the sources from which it is de¬ 
rived. 

On the laws of England and Scotland, two treatises are 
extant. One was written by Ranulph de Glanville or 
Glanvil, chief justiciary of England to Henry II., who was 
much in the confidence of his sovereign, and served him, a6 
is supposed, in the different capacities of soldier, statesman, 
and judge: “ Cujus sapientia,” observes Hoveden, “ conditse 
sunt leges subscripts, quas Anglicanas vocamus.” His work 
was entitled, Tractatus de Legibm , et Consuetudinibus 
Angliee ,” and was probably composed at the express com¬ 
mand of the king; for, in the Cottonian collection there is 
also a MS. of Glanville, which bears the title of “ Laws of 
Henry the Second.” It was first printed at the instance of 
Sir Wm. Stamford. The distinguished author of this book, 
after having enjoyed the confidence of his royal master 
until his death, assumed the Order of the Cross, and pe¬ 
rished, valiantly fighting at the siege of Acre in 1190. 

The second treatise referred to, is on the laws of Scot¬ 
land, and is entitled Regiam Majestatem , because it com¬ 
mences with the words regiam majestatem , in the same 
manner as Glanville commences his work with the words 
regiam potestatem. The many points of resemblance be¬ 
tween this work and that of Glanville put it beyond all 
doubt that the one was copied firom the other, but to which 
the merit of originality is to be ascribed has been made a 
matter of dispute. Suffice it here to observe, that the Scotch 
work bears the marks of having been written with the view 
of illustrating our author; and this, coupled-with the cir- 
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cumstance that in Skene's collection of Scotch laws, which 
follow the Regiam Majeatatem , several laws are taken from 
English statutes of prior date, it is pretty clear that a con¬ 
siderable part of the Scotch jurisprudence was borrowed from 
ours. 

There are, besides, some smaller treatises on the English law 
of this period that are entitled to notice, namely, the Dia- 
logus de Scaccario , the Liber Niger , and the Liber Ruber . 
The Dialogue de Scaccario, a treatise on the Court of the 
Exchequer, is ascribed by some to Gervasius Tilburiensis, 
and by others to Richard Fitz-Nigel, bishop of London, 
who succeeded his father as treasurer in the reign of 
Richard I. It is quoted by Lord Coke under the name of 
Ockham, and is to be met with at the end of Mr. Madox's 
History of the Exchequer. A translation has since been 
printed, under the title of “ A Dialogue of the Exchequer.” 

The Liber Niger and the Liber Ruber are two miscel¬ 
laneous collections of charters, treatises, and conventions; 
the former of which is ascribed to Gervasius Tilburiensis, 
and the latter to Alexander de Swineford, archdeacon of 
Shrewsbury, and an officer in the Exchequer. At the latter 
end of Henry the Second’s reign, Hearne printed the Liber 
Niger with some other things in two volumes,under the title 
of Exemplar vetueti Codicis MS . nigro Velaminc cooperti 
in Scaccario , &c. 

As to the law of landed property, it had probably under¬ 
gone a greater change since the Conquest than it did at 
that period, when it appears to have changed more in lan¬ 
guage than in principles. 

The thanes of the Saxons were, as before observed, called 
by the Norman appellation of baron, but the office and 
dignity of both thanes and barons were the same. Baro t in 
the Latin of the middle ages, signified a stipendiary soldier, 
which was probably derived from the Greek fapug, heavy or 
strong, that is, fit for service. In process of time it acquired 
the higher signification of a minister of the king, whence it 
became afterwards appropriately applied to a vassal of the 
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crown. It was also employed in the sense of a man as dis- chap. 
tinguished from a woman, and likewise in that of a husband. v 11 ^ , 
The term was in use among the Normans, to denote one n EKav u. 
possessed of a seignory held immediately of the king, with 
a right of administering justice in criminal and civil matters 
within his seigniory. In this sense it was used in England 
at the Conquest, and also at the period we arc now treat¬ 
ing of. 

Barons were divided, according to the extent of their pos¬ 
sessions, into barones majorcs et minores , answering to the 
thani majores et minores of the Saxons. The estate, feud, 
or fee, held by a baron was termed a barony, answering to 
the thainland of the Saxons. That which the baron re- Ante, j». 9. 
served for himself was named terra dominicalis, and that 
parcelled out to the tenant, terra tetiementalis , answering to 
the inlands and outlands of the Saxons. 

Every barony had a capital mansion upon it for the rcsi- liatmic*. 
dence of the lord, whence it was called in French manoir, Domesday 
in English manor , and in the Latin of the middle ages iieo^i. 
manerium , from maneo , to remain or reside. A barony, c * 5S * 
however, sometimes consisted of several manors, the chief of 
which was called caput baronies , and the residence thereon Glanv.c. 17 . 
capitate messuagium. Some baronies were likewise called J 55. 
honors, because they were originally given by way of dis- Df^ulph de 
tinction or honour. 117«. 

Every manor, being originally held of the crown, was at 
first called a barony, whether large or small, and the lord of 
the manor was called a baron; but, after the distinction was 
made between the barones majores et minores , the latter 
were simply styled lords of manors, and the manors them¬ 
selves were distinguished by the name of lordships. The Mad. Baron, 
extent of a barony was estimated by the number of knight's Angl ‘ 91 * 
fees, which appears to have been different at different times. 

Mr. Madox cites instances from ancient records, of baronies 
held by the service of forty, fifty, or even a hundred knights' Knight*' 
fees. From a record in the second year of King John, it ^ tCi ' 
should seem that a single knight's fee might constitute a 
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CHAP, barony; but, if the Treatise de Modo tenendi Parliamentum 
v > VIII ' | , is to be credited, an earldom consisted of twenty knights' 
Henry II, fees, and a barony of thirteen. A knight's fee, called in 
field. Tit. Latin feudum militare , was that estate in land which sub- 
Hon. pt. 2. jected the person holding it to military service. What was 
the exact amount of a measure of this land, it is impossible 
Co. Lit. 09. to ascertain: it has been estimated in quantity at twelve 
ploughlands, and the average value, allowing for the varia- 
Cruiscon tion of the times, at 20/. per annum; but Mr. Seldcn 
Higmt.p.sft. 6U pp 0seg ^ waB estimated neither by the value nor the quan¬ 
tity of land, but by the quantity of service reserved. A 
knight's fee therefore, according to his supposition, was as 
much land as the king was pleased to grant for the service 
of one knight. Those who held lands of the great barons 
or lords, were originally all called barons; and some of them 
retained this appellation after it had become a title of dig¬ 
nity : thus the earls of Chester and the bishops of Durham 
LL. Hen. i. had their barons, but the lesser barons were sometimes 
c ’ 7 ‘ called vavassores. 

All who held of a superior lord were now called tenants; 
and those who held immediately of the king were, by dis¬ 
tinction, called tenants in capite: that which was holden 
was termed a tenement, and the manner of the holding a 
tenure. When any one held under one lord immediately, 
and under another mediately, the chief lord was called lord 
paramount, and the inferior lord the mesne lord. Mr. 
F^ud" x ^P e ^ nan remarks, that the words tenant, tenement, and 
tenure, have a purely feudal meaning in their original 
acceptation; and, as they were unknown to the Saxons, he 
infers that the feudal system was not in use among these 
people. If, however, any argument can be drawn from the 
language of the feudal law as to the time of its commence¬ 
ment, it may, with equal propriety, be inferred, that the 
feudal system was only partially commenced among tbe 
Normans at the Conquest, for this language was not fully 
introduced even in the reign we are now treating of, and 
probably came into vogue as the principles of the feudal 
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law developed themselves in practice, and gained a regular 
footing. 

The word knight, from which the principal tenure derives 
its English name of knight's service, is a term purely Saxon, 
and also military in its original signification. Knight in 
Saxon, and knecht in German, both denoted originally a 
soldier, or military man; and in the present day the Germans 
use the word in the same sense, as the landesknecht , or 
militia, &c. It was probably used among the Saxons much 
in the same sense as it was afterwards by the English, to 
denote one performing military service for a superior lord; 
for we find that when the hus-carh or military retainers of 
the Saxon kings, obtained a grant of, or otherwise acquired 
five hides of land, they rose to the rank of a minor thane. 
This grant of land being charged with military service, 
became what was afterwards termed a knight's fee. In all 
other languages, except the English, the name for a knight 
is derived from that of the horse, or something connected 
with it, as the Latin eques, the French chevalier , the Spa¬ 
nish cavalleros , the German ritter a rider, &c. 

Knight's service was at this time distinguished in Latin 
by the name of servitium militare; in French, service du 
chevalerie . In the charter of Henry I., those who held by 
knight's service, were called “ milites qui per loricas terras 
suas defendunt," answering to the fief cfhaubert of the 
Normans. 

Socage tenure, the next principal tenure, was distin¬ 
guished by that name in this day. Socage, in the Latin of 
the middle ages socagium , is mostly derived from the 
Saxon soc, a plough, denoting properly plough-service, an¬ 
swering to the fief de roturier of the Normans. It may, 
with equal propriety, be derived from socne , a franchise, or 
liberty; for socage tenure was characterized for its freedom, 
being a more independent, though less honourable tenure, 
than that of knight's service. The sokemen were the 
husbandmen, or freemen, among the barons, and socage 
tenure was now called a frank or free tenure. 
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The incidents or obligations by which these two tenures 
were distinguished from each other were distinctly known 
and' marked out in this day. The incidents to knight's 
service were homage, fealty, warranty, wardship, marriage, 
reliefs, heriots, aids, escheats, and forfeiture. 

Homage, in Latin homagium, was a service of submission 
paid by the tenant to the lord; so called from homo, a man, 
because in performing it the tenant said, “ I become your 
man, that is, your servant.” When the tenant did homage 
to his lord, he was to be ungirt, and his head uncovered. 
The lord was to sit, and the tenant to kneel, holding his 
hands together between his lord’s hands, and say, “ 1 be¬ 
come your man from this day forward for life, for member 
and for worldly honour, and unto you shall be true and 
faithful, and bear you forth for the lands that I hold of 
you, saving the faith that I owe to our sovereign lord the 
King.” This latter clause is said to have been introduced 
by order of the emperor Frederick Barbarossa, in all cases 
where homage was performed to a subject. When homage 
was done to the king, it was accompanied with the oath of 
allegiance, whence it was denominated homageum ligeum , 
and subjects were called liege subjects. 

Homage was taken of every tenant as he came to his land 
or fee, but women mostly performed homage by their hus¬ 
bands. Bishops did not perform homage, but fealty. It is 
worthy of observation, that homage remained in force be¬ 
tween lord and tenant as long as the heirs of both parties 
continued, which, in process of time, gave rise to the tenure 
called homage auncestrel. 

Fealty, contracted from fidelity, was the oath taken by 
the tenant at his admittance, who swore to be true to the 
lord of whom he held the lands. It differed from homage in 
several particulars. It was incident to all kinds of tenures, 
and was used at the first creation of feuds, when they were 
held at the lord’s pleasure or for life; but homage was pro¬ 
perly incident to knight’s service, because it concerned 
actual service in war, and was probably not introduced until 
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feuds became hereditary. Homage was performed kneeling, 
but the oath of fealty was taken standing; besides, in doing 
simple homage as to a private person, the tenant was not 
sworn. Homage is supposed not to have existed in the time 
of the Saxons, but was introduced at the Conquest. 

Homage and fealty were obligations on the part of the 
tenant; but warranty, which was an obligation on the part of 
the lord, arose from the relations contracted between the 
parties, for Glanville lays it down as a rule, “ Quantum 
homo debet ex homagio, tantum illi debet dominus prater 
solam reverentiam. 11 This mutuality of obligation was 
recognised by the feudal laws of other countries. If land 
was given for the homage and service of the tenant, and a 
third person instituted a suit for that land, so that the tenant 
was evicted out of the feud, the lord was bound to warrant 
the land to the tenant, or to give him a competens e.vcambi- 
um , an equivalent in value. Warranty, like the words gua¬ 
rantee and guard, comes from the old German wdhren, to look 
after, in the sense of protecting and defending. Sir Henry 
Spclman derives it from war, signifying arms or defence. 

Another obligation, which sprung from feuds becoming 
hereditary, was that of wardship. So long as the heir to a 
tenant was under age, that is, under the age of twenty-one, 
being a male, or of fourteen being a female, the lord was 
entitled to the custody both of the body and of the land; 
during which time, he might present to churches, and take 
all other profits belonging to the minor and his estates, hav¬ 
ing the same absolute control over them as if they were 
his own. This was, however, to be done with such mode¬ 
ration as not to cause any disseisin. The lord was bound to 
maintain the heir in a manner suitable to bis dignity and 
the extent of his inheritance, and to restore it discharged 
from all debts, so far as the estate and the length of the 
custody would admit. This feudal doctrine, which was now 
fully established, corresponds with that laid down in the 
Grand Coutumier and the Regiam Majestatem. Wardship, 
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which in Nonnandy was called garde noble , did not prevail 
to the same extent in other parts of France as there. 

It appears to have been introduced into England by the 
Conqueror, but was not a settled part of the feudal system 
until some time after. Henry I., by his charter, permits 
his barons to choose their own guardians for their children, 
this was in conformity with a law of Canute. 

If the heirs were females and minors, they were to remain 
in the custody of the lord until they were married, by his 
advice and consent; and if a tenant married his daughter, 
who was an heiress, without the assent of the lord, the law 
as it now stood, subjected him to forfeit his inheritance; 
but, on the other hand, the lord could not refuse his consent 
without assigning a reasonable cause. It appears also that 
widows were bound to ask the consent of their warrantor if 
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they wished to marry again, and on failing so to do, might 
lose their dower, but they were not to be compelled to marry 
again. This was the law of other countries as well as of 
England, but it does not appear that this feudal burden had 
yet reached its height. Glanville makes no mention of any 
money being taken for the consent of the lord; and as 
Henry I., in his charter, expressly promises to take nothing 
for his consent, and recommends his barons to do the same, 
it is most probable that it waB not yet become a settled 
practice in law, although it became so shortly afterwards. 
Besides, Glanville expressly confines this claim of lords to 
the marriage of female heirs, which was extended in the 
reign of Henry III., also to that of heirs male. By the law 
of Canute above-mentioned, it was enacted, “ that no man 
shall constrain either woman or maid to marry otherwise than 
where they will, nor shall take any for them, unless by way 
of thankfulness some do give somewhat.” It is evident, from 
the above, that the practice of taking money for the marriage 
of wards, which was prohibited by this law, had begun to 
creep in among the Saxons, and being afterwards encouraged 
by die Conqueror, was, in process of time, established. 
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Relief, called in Domesday Book relevium or relevatio, is CHAP, 
a French word, derived from the Latin relevare, to relieve v 
or take up that which was fallen, because it was a sum of hcnky II. 
money paid by the tenant or vassal, when he was of age, Relief*. 
whereby he relieved or raised up his lands, after they had Bract, foi. 
fallen into his lord's hands by reason of wardship. A relief was In#t * 

called reasonable, which was according to the custom of the 
realm. The relief of a knight's fee was considered reason¬ 
able at a hundred shillings. As to baronies, Glanville says Glj“v. *• 9 - 
nothing was fixed, because barons holding of the king in 
capite , were accustomed to pay reliefs according to his plea¬ 
sure and indulgence. 

The heriot, which was an obligation that existed among HcrUiis. 
the Saxons, has sometimes been confounded with the relief, Ante * P* y - 
but it has been shown by Bracton, a writer in a subsequent 
reign, to be a distinct thing, the heriot being a voluntary ^ acL Folm 
present, made by the tenant at his death to his lord, of his 
best beast, or his second best, according to the custom of 
the place. It had not, like the relief, any respect to the 
inheritance. 


Aids, auriliu, were rendered by the tenant to the lord, for 
the purpose of aiding and assisting him, as the term imports, 
on particular occasions. These were to make his son and a * 

heir a knight, to marry his daughter, to pay his lord's debts, 
and to redeem him from captivity. These aids were ori- ^ act * fol - 
ginally considered as matter of grace rather than of right; oianv. ubi 


being, as Bracton terms them, customs, not services, and 
personal, notprsedial; that is, they had respect to the person on Feuds, 
of the tenant, and not to the fee. They were at this time ^ 2 cr ) v ^ ht 8 


still optional as to the amount, but it appears that a lord Hargmv. 
might distrain for the above-mentioned aids, which were JSjJflJsP*’ 
termed reasonable. Whether they might distrain their 


tenants for aids to carry on their wars was, in his time, a 


matter of doubt, although the prevailing opinion was that 


they could not. Mr. Madox informs us, that King William Mad. Hist, 
the First took 6s. of each hide throughout England, and 
Henry the First took 3s. for each hide, as aid pur JUle marie r. 
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This feudal burden was doubtless introduced into England 
by the Conqueror; but in all probability it took its rise from 
a similar practice, which, as Mr. Justice Blackstone observes, 
prevailed among the Romans; the patron being entitled to 
three aids from his client, namely, to marry his daughter, to 
pay his debts, and to redeem his person from captivity. 

Escheat, from the French eschoir, to fall incidentally, 
was the casual descent of lands and tenements to the lord 
propter defectum sanguinis , that is, when the tenant died 
without heirs; which was a part of the feudal system in 
every country. 

Lands also reverted to the lord by forfeiture for various 
causes, as for felony, conviction of theft, and outlawry. If 
any one holding of the king in capite were an outlaw or 
convicted, his land, as well as his tenements and chattels, 
were taken for the king's use. If such felon or outlaw held 
of any other but the king, then all his chattels belonged to 
the king, and his lands were to remain in the hands of the 
king for a year and a day, at the expiration of which period 
the land was to revert to the lord of the fee, but not until the 
king had thrown down the houses, and rooted up the trees, 
which was afterwards denominated the year, day, and waste. 
How far this law accorded with that of the Normans, may 
be seen by reference to the Grand Coutumier. 

Glanville mentions several other grounds of forfeiture, 
arising from the act of the tenant contrary to the obligation 
he owed to his lord, as the marrying his daughter without 
the consent of the latter, or the doing any thing to the dis¬ 
inherison or injury of the lord; all which was in accordance 
with the feudal law of other countries. But there was one 
peculiarity in our law, which is worthy of notice, namely, 
that if female heirs were guilty of incontinence before mar¬ 
riage, they lost their inheritance. The reason for which 
severity, Lord Littleton supposes to have been the loss 
which the lord might sustain by being deprived, through her 
dishonour, of the marriage of his ward. This is the more 
probable, as widows were not subject to the same penalty. 
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The incidents to socage tenure differed in some few par- CHAP, 
ticulars from those above mentioned. The relief due upon v 
socage tenure was one year's value of the land, as settled by henry II 
a law of the Conqueror. But this was payable even though Ineil1entll 
the heir was under age; whereas the relief of the knight's to tocagc 
fee was only payable if the heir at the death of his ancestor ( ,’ u] 
was of full age. The heirs of sokemen were, upon the death c . 40. 
of their ancestors, to be in the custody of their consanguine! G1 ® nv - L 9 * 
propinqui , with this qualification, that if the inheritance 
descended ew parte patris , the custody belonged to the 
descendants c.v parte matrie, and vice verm; for the maxim 
of the law was, that the custody of the person should not 
belong to one standing so near the succession, as before 
observed in speaking of the civil law. So it is expressed in LL Hen. i. 
the law of Henry I: “ Nullus ha*redipeta sui propinqui vel c * 
extranei pcriculosse sane custodue committitur.” Among 
the Saxons, it appears to have been usual to commit the 
custody of the person to the mother, and that of the estate LL. Hloth. 
to the nearest kin, until the child was ten years of age. By c ‘ ^ 
a law of Ina, six shillings were to be given to the mother to LL. In*, 
enable her to bring up her child; a cow in summer, and an & ,<8 ’ 
ox iu winter. 

Burgage tenure, and tenure in gavelkind, were both of 
them species of socage tenure, differing in regard to the 
modes of the descent of lands. 

As lands were, in course of time, granted for other besides 
military services, tenures were varied on that ground. Of 
this description were the two kinds of sergeanties, which are Scrgeantk*. 
only alluded to by Glanvillc; also the tenure by escuage or Escuage. 
scutage, which was a commutation of a money payment for No * 
personal service, that is said to have commenced in the fourth Speim. Cod. 
year of this king's reign, when he published an ordinance, ^ ]k apud 
that such of his tenants as would prefer to pay him a certain LL. Angio- 
sum should be exempted from attending him either in person, Sax ' p ' 321 ’ 
or by deputy, in the expedition he then contemplated to 
Thoulouse. 
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There was another tenure of a spiritual nature, to which 
Glanville alludes, namely, the tenure by frankalmoigne or 
freealms, as it was afterwards called, whereby a religious 
corporation, sole ot aggregate, held lands to them and their 
successors for ever, in liberam eleemosynam , or freealms, for 
which no other service was required than prayers, and other 
religious exercises, for the good of the donor's soul. 

Although Glanville makes no mention of villenage as a 
tenure, yet he speaks of it as a condition. Of villeins, those 
were called nativi or villeins born, who were such a natwi- 
tate , as when one was descended from parents both villein 
bom. The same, it seems, might be said in that day where 
the father was free and the mother a villein bom, namely, 
that the issue would be villeins according to the rule of the 
civil law, “ partus sequitur ventrem,” that is, follows the 
condition of the mother. A law of Henry I. says other¬ 
wise: “ semper k patre non a matre generationis ordo 
texitur;” and this became afterwards a rule of English law. 

Villeins bom were in as absolute a state of slavery as they 
had ever been in the time of the Saxons; being not only 
divested of all property, but of almost all civil rights; inso¬ 
much that if a man married a neif, that is, a woman villein 
bom, he thereby lost his lew terra , or his rights as a free¬ 
man. No one in a state of villenage could purchase his 
freedom; for if he did, he could be reclaimed by the lord, 
by t)ie rule of the law, that “ quicquid per servum acqui- 
ritur, id domino acquiritur.” 

Nevertheless there were many modes of enfranchisement, 
by which a man in a state of villenage might be made free. 
A lord might release his villein from all his own claims as 
well as those of his heirs, or the lord might give or sell him 
to another for the purpose of having him liberated. This 
act of enfranchisement was, in ancient times, and before 
writing was common, accompanied with much ceremony and 
publicity: “ Qui servum suum liberam facit in ecclesia 
vel mercato, vel comitatu, vel hundredo, comm testibus et 
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palam faciat, et liberas ei vias et portas conscribit, et lanceam ciiap. 
et gladium, velque liberorum anna in manibus ponat. 71 
When writing became common, villeins were enfranchised IlENnY TT 
by the lord's deed. 

But although a man might make a villein free as far as Gianv. l. a. 
concerned his own claims and those of his heirs, yet he could c ‘ 
not put him in a condition to be considered so by others; 
for if a freed man was brought into court to make proof against 
a stranger, or to wage his law, it might be objected to him 
that he was bom a villein; and the objection was held good 
to disqualify him, even although he had been knighted pre¬ 
vious to his having been enfranchised, except he received his 
liberty with the licence of the king. According to a law of LL. Gul. I. 
William the Conqueror, which was in force in this day, if* ^ c ' Ma j 
a villein remained peaceably a year and a day in any privi- 1.2. 
leged place, so as to be received into their community or 
guild as a citizen, he became ipso facto free: so also says the 
Hegiam Majestatem. If, however, as Bracton observes, Bract. ]. l. 
the lord “ clameum suum qualitercunque apposucrit,” this fol ‘ *• 
privilege would not avail him. Thus we see the degraded 
condition in which villeins were kept even in these times, 
although, according to that writer, villeinage was rising into a 
sort of tenure, of which more will be said hereafter. 

Connected with the subject of tenures were some other 
incidents, in respect to landed property, and property in 
general, which were come into notice. These were dower, 
maritagium, descents, alienation, and testaments. 

Dower, called by the foreign feudists doarium, is derived Dower, 
ex donatione , and was equivalent to donarium. The term 
do8 signified among the Romans, who knew nothing of 
endowing their wives, the marriage portion which the wife 
brought to the husband, whence Tacitus remarks it as a 
singularity among the Germans, “ Dotem non uxor marito Tac. Germ, 
sed uxori maritus affert.” Although dower was unknown to Ca 18 ‘ 
the Romans, yet we have the authority of Scripture for the Gen. 34. 2 . 
use of it in the earliest ages of the world. The practice 
prevailed among the Grecians, until, by a refinement of 
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manners, they began to look upon it as disgraceful. Whence 
Aristotle reckons it as one proof that the manners of the 
ancient Greeks were barbarous, because they bought their 
wives. 

On the establishment of the feudal system, dowries be¬ 
came universal, but they varied in quantity in different 
countries. The Goths did not allow dower to exceed a 
tenth. The Saxons, on the continent, allowed the wife the 
half of what the husband acquired, besides the dower which 
was assigned to her at the marriage. The assises of Jeru¬ 
salem assigned a half, but the Lombards only a fourth. A 
law of Edmund gave a half, provided the widow did not 
marry again. The laws of Henry I. allowed a woman a 
third for her dower; which corresponded with what was 
allowed by the Sicilians and Neapolitans, and after them by 
the Normans and Scotch. 

Glanvillc speaks of two kinds, namely, the dower ad 
ostium ecclesia’i and dower eat assensu pairis. The first 
was the common kind of dower; and where a man endowed 
his wife at the church door without naming the amount, 
she was entitled to her dos ratwnabilis , which by the com¬ 
mon law was one-third. If the husband named a dower 
which exceeded a third, it was to be admeasured to the 


Glanr. l. o. third; for although the law permitted a man to give less, it 
would not suffer him to give more; and although the hus¬ 
band subsequently made great acquisitions to his estate, the 
wife was not entitled to more than the third part of such 
land as he held at the time of* endowment. The same rule 


prevailed, if a man endowed his wife with his chattels and 
other things, or even with money; and as a general principle, 
Glanv. ubi if a woman was satisfied with the extent of the endowment at 
fc he church door, she could never afterwards claim. as dower 
^ d £ t an y thing beyond it, which doctrine corresponds with that 
dc Norm. * laid down in the Regiam Majestatem and the Norman 
102 . code. 


Dower ex Dower ex assensu patris was, when a son endowed his 
assensu pa- w j t h gojne p ar t 0 f his father's lands, with the consent of 
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the latter. Glanville states a doubt here, whether in such CHAP, 
case she could demand more than the particular land as- t , 

signed; and whether, upon the death of the husband before henhy if. 
the father, he was bound to warrant her in the possession of oianv. l. o. 
it. The llegiam Majestatem answers this question, by say- *• 17 - . 

ing that the father of the husband was compelled to warrant i. 2 ’c. l«! 
her. By the law of Normandy she could claim no dower if 
the father or grandfather of the husband did not actually c. lc.?. 
consent to the marriage. 

In the assignment of dower, the capital messuage could Glan ' r * ubi 
form no part, because that could not be divided, but must 8upra * 
remain entire to the heir, a point of feudal law which docs 
not appear to have existed in the time of the Saxons, for by 
a law of Canute, a widow was not to be turned out of the LL Can. 
residence where she had lived with her husband. In Gian- j 0 
villc's time it was customary to assign land to a woman as c. 17 * 1-13» 
her dower where there was a residence. c ' 

A woman could make no disposal of her dower during her Glanv.1.6. 
husband's life, although he might sell and alien it if he & 
pleased; but if she withheld her consent, and notwithstand¬ 
ing her refusal, her dower was sold, she might claim it after 
her husband's death, and upon proof of her dissent, might 
recover from the purchaser. 

A woman might be barred of her dower by being sepa- Reg. un¬ 
rated from her husband, 06 aliquam sui corporis turpitu - Grand Cout. 
dinem, or on account of her relationship and consanguinity; 
and yet, in both these cases, the children were considered as oianv. 1. (?. 
legitimate, and inheritable to their father. Divorce gene- c - 17 - 
rally was a bar to dower in the Norman code. By a law of LL. Can. 
Canute, the infidelity of the wife was punished not only with Viik.^n- 
the forfeiture of every thing she possessed to her husband, Rio-oai. 
but also with the loss rf her nose and ears. 142 “ 

Maritagium , which answered to the dos of the Romans, Marita - 
signified the portion which a man gave with his daughter in oianv. l 7 1 
marriage. This was of two kinds, maritagium liberum, and c. l. 
maritagium servitio obnmium. 
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Maritagium liberum was, when a freeman gave part of 
his land with a woman in marriage, quit of all services to the 
chief lord. Land so given enjoyed this immunity down as 
low as the third heir; and, during this interval, the heirs 
were not bound to do any homage for it, but after the third 
heir the land was again subject to the accustomed services. 
When land was given in maritagium scrmtw obnoanium , 
the husband of the woman and his heirs, down to the third, 
were to perform all services except homage; but the third 
heir was to do homage for the first time, and all his heirs 
after him. In the mean time fealty, instead of homage, was 
to be performed by the women and their heirs. 

When a man received lands with his wife in maritagium , 
or as a marriage portion, and had an heir by her, male or 
female, that was heard to cry within four walls, the mari¬ 
tagium remained to the husband during his life, whether the 
heir lived or not, hut after his death it went to the original 
donor: this was called Lex Anglia: , and afterwards in Eng¬ 
lish the curtesy of England, because the law was principally 
confined to England, but it was not altogether unknown to 
the Romans or to the German tribes, and was probably 
introduced into England by the Saxons, if we may judge 
from the circumstance that there was a curtesy by the custom 
of gavelkynd. This differed, however, in some respects 
from the law here laid down. By the custom of gavelkynd, 
a man might be tenant by the curtesy without having any 
issue, but he could have only a moiety of the wife's land, 
and it ceased if lie married again. Curtesy appears also to 
have obtained in Normandy^ with a similar modification in 
one respect, for the husband held there only during his 
widowhood. In other respects the Norman code agrees 
with Glanville. The term curtesy, in the French cmrtesie , 
Latin ruri.nlif.as , signifying suavity or urbanity, was pro¬ 
bably employed in this sense, to denote that this custom 
sprung from favour to the husband rather than from any 
right. Others derive it from curia, a court; thus tenant by 
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curtesy signified as much as tenant by the courts of Eng- 
land, that is, by the law of England, per legem AngUce , as 
it was otherwise called. 

The doctrine of primogeniture, was one essential part of 
the feudal system, which was fully established in England 
at this period. If lands were held by knight's service or 
military tenure, then, according to the law of the realm, the 
eldest son succeeded to the father in totum , and none of his 
brothers had any claim whatever; but if the lands were held 
in socage tenure, and had been anciently partible, then the 
inheritance was divided among all the sons in equal parts, 
reserving to the eldest son the primurn fatdnm , as it was 
termed in the laws of Henry I. provided he made an ade¬ 
quate satisfaction to the other brothers on that account. 
But if the land was not antiqvitus divisa, then it was the 
custom in some places for tlic eldest son to take the whole 
inheritance, and, in some, the younger. The succession of 
the lands equally to all the sons was, as before observed, a 
relict of the Saxon law, which was still retained in Kent, and 
some other parts, as incident to the tenure in gavelkynd, 
whence the name is derived by some, as much as to say, 
gif eal cyn, “ given to all the childrenbut others, with 
greater reason, derive it from the Saxon gafel or gavol, a 
tribute, rent, or service, and geeynd , nature, i. e. a kind of 
service. Gafuel, in the Welch, signifies to hold, which con¬ 
firms the supposition that gavelkynd signifies properly a kind 
of tenure, to which the partibility of the lands was merely 
an incident. The custom for the younger son to succeed in 
preference to the elder, was incident to the tenure in bur¬ 
gage, which has been distinguished by the name of borough, 
English. These two tenures, which existed only partially 
in England at this period, arc merely alluded to by Glan- 
▼ille. The Norman code divides inheritances into im¬ 
partible and partible; the former of which appears to an¬ 
swer to our law of succession in military tenure, and tlic 
latter to that in socage tenure. 

When a man left several daughters, whether knight or 
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sokeman, his inheritance was equally divided amongst them, 
reserving, however, as in the case of a son in socage tenure, 
the capital messuage to the eldest daughter. In these 
divisible inheritances, where one died without heirs, the 
share of the party deceased was divided among the survivors, 
also the husband of the eldest daughter was to do homage 
to the chief lord for the whole fee. But the younger 
daughters were bound to perform to the chief lord the ser¬ 
vices due for their shares, by the hand of the eldest daugh¬ 
ter or her husband; but they were not bound to perform any 
homage or fealty to the husband of the eldest daughter in 
their lifetime, nor their heirs after them in the first and 
second degrees; but those in the third descent from the 
younger daughters, were bound to do homage for their tene¬ 
ment to the heir of the eldest daughter, and to pay a reason¬ 
able relief. Besides, the husbands could give no part of the 
inheritance of their wives, nor remit any part of the right of 
the heir, which corresponds with the custom of Beauvoisis, 
and was, as Mons. Tliaumas supposes, borrowed by us from 
that quarter. 

If a man had more wives than one, and had two daugh¬ 
ters from two, and at length a son from a third, this son 
would alone take the inheritance by a rule in the Salic code, 
which was now engrafted into the feudal system of most 
countries: “ Quod mulicr nunquam cum masculo partem 
capit in hacrcditate aliqua,” unless, says Glanville, by the 
particular custom of any place, which was at this time re¬ 
spected. But when a man had several daughters by dif¬ 
ferent wives, they were all equally entitled to the inheritance 
of the father. This was, however, to be understood accord¬ 
ing to the Regiam Majestatem, of the father's heritage 
descending from him to them; for if the heritage descended 
and came of the mother's side, each daughter succeeded to 
the inheritance of her own mother. “ Whence,” observes 
Sir Matthew Hale, “ the law of descent, in this particular, 
was the same as now, namely, of lands descended of the 
part of the father, it should not revert to the part of the 
mother, and e converso .” 
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When a man died without leaving either a son or a 
daughter, his grandchildren, if he had any, were to succeed 
him in the same manner as his son or daughters would have 
succeeded; for it was then the law of succession, as in the 
present day, that the descendants in the right line were to 
be preferred to those in the collateral line: thus upon the 
failure of lineal descendants, the brother and sister and their 
descendants might succeed. After these, the uncles and 
aunts, and their descendants; but the father and mother, it 
appears, were not now by the law of the land to inherit, 
which was different from the law of Henry I. and the civil 
law, as before observed. The Norman code agrees with the 
law of England. 

If a man left a younger son, and a grandson of the elder, 
it was then a question whether the uncle or the nephew 
should succeed, although the better opinion seems to have 
been in favour of the nephew. If, however, the eldest son 
had been firasfamiliatcd, that is, portioned by his father, 
then his heirs could claim no more of the inheritance of the 
grandfather than what had been assigned to their father. 

There were two impediments to descents or hereditary 
successions in that day, which arc not existing at present, 
namely, leprosy, and a doubtful point of law, which caused 
much controversy, not only in GlanviUe’s time, but some 
time after. 

Leprosy is not mentioned by Glanville as an impedi¬ 
ment, but Sir Matthew Hale says, “ I find it pleaded and 
allowed in the time of King John, and thereupon the 
land was adjudged from the leprous brother to the sister. 
But it was necessary that it should be so adjudged by sen¬ 
tence of the church. Leprosy was also an impediment by the 
Norman law. 

The doubtful point of law which impeded the descent was 
this: Suppose a man having three or more sons, made a gift 
to his second son with the consent of the elder, and the 
second son died in the lifetime of his father and brothers, 
the question was who should succeed to the inheritance; it 
was contended that it could not revert to the father, by a 
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rule of the feudal law: “Quod nemo cjusdcm tenement! 
simul potest esse htercs et dominus f and by the force of 
the same rule, it was also contended that the eldest could 
not succeed. Glanville, therefore, was of opinion, that the 
third son was to be preferred. 

Bastardy was then as now an impediment to the succes¬ 
sion. Bastard, from the French ban, low or base, and 
stnrd, start, edifus , ortna, sprung, signifies literally base 
born. By the common law of England, no one could suc¬ 
ceed to an estate who was not born in lawful wedlock: of 
course it excluded, contrary to the civil and canon law, all 
such as were born of parents that afterwards intermarried* 
Questions of legitimacy were, however, then decided by the 
rule of the civil law, that “ Filius lucres lcgitimus cst, quern 
11 tiptoe demonstrantbut this rule was not so strictly 
and invariably adhered to as not to admit of proofs in some 
cases against the legitimacy of children bom in wedlock; as 
wc learn from Bracton, a subsequent writer. 

As a bastard could have no heir but of his own body, a 
question arose on the subject of succession, and the inherit¬ 
ance of bastards. If any one had given land to a bastard, 
reserving a service or any thing else, and had received 
homage for it, so that the bastard died seised thereof with¬ 
out leaving issue, it was a doubt in Glanvillc’s time who was 
entitled by law to succeed to him, as it was supposed that 
the lord could not, on account of the homage. The llcgiam 
Majcstatcm holds that none but the king was to succeed. In 
Bracton’s time, however, wc find it was decided that the lord 
was in all cases the ultimus Itcercs of a bastard. 

The restraints on alienation, were an essential and a strik¬ 
ing part of the feudal polity. These were of two kinds; 
such as respected the lord, and such as respected the heir. 

In the first ages of the feudal system, the vassal could 
not alicne the feud without the consent of the lord; neither 
could he mortgage, or otherwise subject it to the payment 
of his debts. Hence wc learn from the Liber Feudorum, 
that such alienations having been made contrary to the law 
of feuds, and having been found extremely detrimental to 
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the military services which were due from the vassals, they CHAP; 
were absolutely prohibited by a constitution of the emperor v VIII j , 
Lotharius, from alienating their feuds without the consent of hemby IT. 
their lords. 

As the consent of the lord was thus rendered necessary, 
it followed of course that lords made this a source of emolu¬ 
ment, by requiring some gratuity for giving their licence, 
which, by degrees, grew into a regular payment, and gave 
rise to the practice -of fines for alienation. 

In tbis country there was as yet no such restriction on 
the practice of subinfeudation, for the Black Book of the 
Exchequer contains various examples of kings' tenants in 
this reign, creating a vast number of knights' fees to be held 
of themselves. 

But the obligation between the lord and his vassal, was in Attornment* 
this as in other respects reciprocal. As the feudatory could 
not alien the feud without the consent of the lord, so neither 
could the lord alien or transfer his seigniory without the Lib. Feud, 
consent of his feudatory. The tenant was no less interested Mtu2 ’ tit,34 ‘ 
in the personal character of his lord, then the lord was in 
that of his tenant; whence sprung the practice of attornment, Du Cange, 
as it was afterwards called, which was the formal transfer ^'tomatus 
made by the lord with the consent of the tenant, of the 
homage and services of the latter to another lord. 

Alienation in respect to the heir, was even less restricted Ante, p. r»3. 
than in the reign of Henry I. A man might alien his in¬ 
heritable land under certain restrictions; for he might give a 
portion with his daughter in maritagium, as before observed, 
with or without the consent of his heir; nay, as Glanville Glanv. 1 .7- 
observes, though the heir expressly dissented from it, and c * L 
forbad it. So likewise every one might give a certain part 
of his freehold estate to whomsoever he pleased, either in 
remuneration for his services, or to a religious house in 
frankalmoigne; nay indeed, it should seem, that a man 
might also make a gift to his bastard, although the Hegiam 
Majestatem and the Grand Coutumier, which were probably 
posterior to Glanville, both differ from him in this particular. 7.% ic. 
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A distinction was, however, made now as in the time of 
Henry I. between an inheritance and purchased land. If 
a person possessed only purchased land, he might make a 
donation, provided it did not extend to the whole of the 
lands, to the disinherison of the heir; but if he had no heir, 
male or female, he had the absolute disposal of the whole, 
or any part of his purchased lands; and if the person to 
whom the gift was made obtained seisin of it, no remote heir 
could invalidate the gift. If a man possessed both inherit¬ 
able and purchased lands, he was then at liberty to make 
disposition of the former under the restriction before men¬ 
tioned, and of the latter as fully and absolutely as if he had 
no heir. 

If a man, having lands in free socage, had many sons, he 
could not give to any one of the sons of the lands, whether 
inheritable or purchased, more than the reasonable part 
which would fall to such son of the whole inheritance; but 
he could, in his lifetime, give to either of his 6ons such a 
part of his inheritable free socage lands, as such son would 
have been entitled to upon the death of his father. 

The mode of conveying lands or tenements, had under¬ 
gone some change since the Conquest, at least as far as 
regarded the solemnities which accompanied this proceeding. 
The transferring of possession of lands or tenements from 
the donor to the donee, which was afterwards distinguished 
by the Norman appellation of livery of seisin, in Latin 
traditio , was to be done either in person or by attorney, 
and might be performed in various ways, as by delivering of 
the rings of the door, of a turf, or of any other symbol, 
answering to the Saxon mode of transfer, per baeulum et 
cultellum , before mentioned. Livery was also done by 
publicly reading the deed, or if by attorney, by reading the 
letters of attorney in the presence of the neighbours, who 
were called together for that purpose. This solemnity, as 
we learn from a writer in a subsequent reign, was of such 
effect in passing a freehold, that a gift was imperfect without 
it, being considered in law as a nuda promissio. 
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Deeds were now come into general use, and were known, 
for the most part, by the name of charts charters, from 
charta, the paper or parchment on which they were written. 
They were either royal charters, containing grants from the 
king to his subjects, or they were private charters, containing 
gifts or grants from one subject to another. 

Charters were executed with various circumstances of 
solemnity, as the seal, date, attestation, and direction. Seals 
were very little, if at all, in use among the Saxons, who were 
mostly in the practice of affixing the sign of the cross. 
Edward the Confessor partially introduced the Norman 
practice of affixing to charters seals of war, which, at the 
Conquest, became general. This was mostly done by means 
of a label of parchment or a silk string, fastened at the 
bottom of the instrument. Charters were not 'always dated, 
although they were more generally so after the Conquest 
than before; but this was the less necessary, as they were 
mostly executed in the presence of several witnesses, whose 
names were inserted under the clause of Mis testibus. 
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Sometimes charters were executed in open court, after the Hick’s DU*. 
Saxon manner, and in the presence of a numerous assembly, Form, 
wherefore we frequently find a long list of witnesses, con- 14 * 
eluded with the addition cum multis aliis. It was not un¬ 


usual for the king to be a witness to the charters of private 
men; and in after times, as in the reigns of Richard and 
John, the king witnessed his own charters, in the words 
teste meip 80 . 

As charters were couched in the style of letters, they were Reeves* Ha, 
variously addressed, according to the circumstances. In 
royal charters it was sometimes omnibus hominibus suis 
Francis et Anglis; in private charters sometimes omnibus 
sancttB eccleske JUiis; but more commonly sciant preesmtes 
etfuturi , or omnibus ad quos preesentes liter as veniunt , &c. 

Private charters were frequently called chirographa, (Mm. 
chirographs, from the Greek yetg, the hand, and ypeapu, to gra v ha ‘ 


write, signifying what was written with a person’s own hand. Fwm 
In this kind of charters, it was usual to write the contents Diss.2. 
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twice on the same parchment, having the word chira - 
graphum , or some other word, written in large letters be¬ 
tween the two copies, and being afterwards cut in a straight 
line through the midst of the letters, one would exhibit one 
half of the capitals, and the other the other half. This 
practice of cutting in straight lines prevailed as early as the 
times of the Saxons, and continued until the reign of Henry 
III., after which it became usual to cut a waving or undu¬ 
lating line, and lastly to cut it indentwise in small notches, 
instar dentium; whence such deeds acquired the name of 
indenture, which has been retained ever since, although the 
indented line has been laid aside, and the undulating line 
only retained. 

Among the ancient charters, were final concords, confir¬ 
mations, releases, exchanges, and conventions, which were 
not generally distinguished by these appellations until some 
time after this period. 

Final concords, concords, or fines, as they were afterwards 
called, are particularly mentioned by Glanville, and ranked 
by him among the pleas moved in the king's court, which, 
with the consent of the king or his justices, were determined 
by an amicable composition and final concord. This con¬ 
cord was called final, because imposuit finem , it put an end 
to the matter, so that neither of the litigant parties could 
ever after recede from it. 

Mr. Madox supposes that a fine was not, in the strict 
sense of the word, always an accommodation of a suit, be¬ 
cause in many of the most ancient fines, no writ appears to 
have been sued, nor any process commenced; but, the parties 
having come to an accommodation, and mutually signed the 
chirograph, appeared in a court of justice and recognised the 
concord, whereupon, after the payment of a fine, it was 
enrolled, and a counterpart delivered to each of the parties. 

Some have imagined that this proceeding was derived from 
the practice of the Saxons, of ratifying their deeds and con¬ 
ventions in open court; but a fine, as Mr. Cruise observes, 
differed from such a ratification in two material points: in 
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the first place, that nothing appears to have been paid for chap. 
permission to enter into such agreements; and, secondly, that , / 

it was not enrolled in the records of the court To this it u v 

may be added that, whether any suit was actually com¬ 
menced or not, still it was an accommodation of a dispute 
between two parties; in all which particulars it agrees with 
the transactions of the Romans, and was doubtless derived 
from the civil law. Soon after its introduction into this 
country, Bracton expressly states, that the proceeding was Bract. 310 . 
the same: “ Concordia in foro secular! idem est quod trans- 
actio ; et est transactio dc re dubia, et lite incerta, alieno dato 
vel promisso vel rctento, a lite transactio.” 

A gift, grant, or feoffment, was, at this period, compre- Feoffment. 
hended under the general name of donatio. The term 
feoffment, in the Latin of the middle ages feoffamentum, 
which signified properly the grant of a feud or fee, appears 
not to have came into use before the reign of Richard I.; about 
which time we find the charter containing the deed, distin¬ 
guished by the name of charta f&rffamenti. The words of 
donation were generally dedi et concessi , to which after¬ 
wards was added the specific term feoffavi. The words of Reeves* His. 
limitation to convey a fee were, at that time, not reduced to 1 * 91, 
any settled form, being varied at the pleasure of the donor, 
sometimes simply to the feoffee et mis, or suis post ipsum 
jure haereditarw perpetue possvdendum; or, in a more par¬ 
ticular manner, limited to certain heirs, as Ricardo et urnri 
suo et hceredihus mis qui de eddem veniunt . 

In such deeds a clause of warranty was invariably inserted, 
to the effect that, should the feoffee be evicted of the lands 
given, the feoffor should recompense him with others of 
equal value. This clause of warranty was often expressed Mail. Din. 
in very strong terms, as contra homines , or omnes gentes; 9 * 
or, contra omnes homines et famines , &c. To the war¬ 
ranty was often added an oath of the party, and also the 
clause that if he could not warrant, then he or his heirs 
should give other lands; and, in some cases, that more than 
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the value of the land should be given by way of cjocambium, 
• if the donor or his heirs could not warrant. 

A confirmation was the strengthening and confirming an 
estate already created; whereby it was made good and valid 
as far as it was in the confirmer's power. Mr. Madox ob¬ 
serves, that most of the ancient confirmations made after the 
Conquest, ran like feoffments, from which they were distin¬ 
guishable chiefly by some words importing a former feoffment 
or grant. Such deeds of confirmation were very usual at those 
periods, when feoffees were frequently disseised of their 
lands upon some suggestion or other, so that many con¬ 
firmations may be met with, successively made to the same 
persons or their heirs of the same lands. Sometimes their 
confirmations seem to have been made by precept or writ 
from the king or other lords, to put the feoffees or their 
heirs or successors^ into seisin, after they had been disseised, 
or to keep them in their seisin undisturbed. 

A release was properly that which released a person from 
the claim of another, which, in those unsettled times, was 
as necessary for protection against hostile claimants, as a 
confirmation was against disseisors. The words of a release 
were quietum damavi , remisi , relascam , and the like. 

Estates were likewise made for life or for tenn of years, 
which was afterwards called a demise. This was done by 
a convention or covenant, of which more will be said here¬ 
after. 

As to the disposal of a man's effects at his death, this 
was not governed by the same law as that which regulated 
the alienation of lands. When any one wished to make his 
will, if he was not involved in debt, all his moveables were 
divided into three equal parts, of which one belonged to his 
heir, another to his wife, and a third was reserved to himself. 
If he died leaving no wife, or leaving no issue, in either case 
the half was reserved to himself, and the other half to the 
wife or to the issue. Glanvillc, however, in another place, 
alludes to the customs of certain places, which regulated the 
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disposition of a man's effects; one of which was, that he was 
to remember his lord by the best and chief thing he pos¬ 
sessed, in the shape of a heriot; then the church, in the 
shape of a mortuary; and afterwards other persons, as he 
thought best; but he concludes with the remark, that 
ultima voluntas libera esset: whether be here meant free as 
to the whole of his chattels, or only to the third or the half 
above mentioned, has been a matter of question. Lord Coke 
was of opinion, that heirs did not inherit chattels by common 
law; and in this opinion he is strengthened by the decisions 
of the courts in the reigns subsequent to this period, unless 
we are to suppose, what is most probable, that the common 
law was afterwards altered in this particular. The customs 
of gavel kynd, which are looked upon as the relics of the 
common law, confirm the opinion, that heirs were actually 
entitled to chattels. “ Let the goods of gavelkynd persons,” 
says the Custumal of Kent, “ be parted into three parts, 
after the funerals and debts paid, if there be lawful issue in 
life. So that the dead have one part, and his lawful sons 
and daughters another part, and the wife the third part; 
and if there be no lawful issue in life, let the dead have one 
half, and the wife alive, the other half.” In reference to this 
custom, we find that by a law of Canute respecting the 
effects of an intestate, the lord took the heriot, and the re¬ 
mainder was distributed between the wife, children, and 
relatives, cuilibet pro dignitate qua ad cum pertinet. By 
a law of the Conqueror, the children divided the inheritance 
equally between them. Such is the law as laid down in the 
Norman code, and by the Regiam Majestatem. Sir Mat¬ 
thew Hale recognises this doctrine, which is also supported 
by Mr. Justice Blackstonc. 

A woman who was mi juris might make a will, but if she 
was married, she had not that liberty, as it would have been 
making a will of her husband's goods. It seems, however, 
that it was not unusual for husbands to give a sort of pro¬ 
perty to their wives, even during the coverture in the 
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rationabilem divisam, or the third part of their effects, to 
which, at their death, they would have been entitled. 

If a person was encumbered with debts, he could make no 
disposition of his effects without the consent of the heir; for 
the latter was bound, provided he was of age, to make up 
the deficiency out of the inheritance which came to him. If, 
however, there was any thing remaining after the payment of 
the debts, the residue was to be divided into three parts aB 
before. In this, Glanville and the Regiam Majestatcm 
agree; but, according to the Norman code, the heir was to 
discharge the debts only as far as the inheritance went, which 
agrees with the rule laid down by llracton. 
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The administration of justice had undergone considerable CHAP, 
changes since the Conquest, both as regards the courts, the t IX ‘^ # 
forms of proceeding therein, and the several remedies which Henhy II. 
were now furnished for the redress of injuries. Admim *- 

The supreme court of judicature, which, at the Conquest, trn1ion of 
took the place of the Saxon witenagemot, or court of appeal, J, " ttcCm 
was now regularly distinguished by the name of Curia or 1 
Aula Regis, because it was held in the great hall of the 
king's palace, wherever he happened to reside. In this 
court the king sat and administered justice in person, for 


some time after the Conquest. “ In curia domini regis ipse Dial.dcScac. 
in propria persona jura decernit.” As the affairs of state l - 8 - 4 * 


became more complicated, the practice of the king's sitting 
in person gradually ceased, and the office of administering 


justice was committed to his representatives the judges, to Go. 4 Inst, 
whom he committed all judicial power. 71a 
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The judges, who sat in the Curia Regis, were now distin¬ 
guished by the name of justices, or justiciaries, besides 
which there were the great officers of the crown, who took an 
active part in the judicial proceedings of those times. These 
were the chief justiciary, the steward of all England, the 
constable of all England, the chancellor, the chamberlain, 
and treasurer. 

The chief justiciary, summus justicarius totius Anglia, 
was an officer of great dignity, who answered to tile alder- 
mannus totius Anglia among the Saxons. He used, in 
the king's absence, to govern the kingdom. The first justi¬ 
ciaries after the Conquest, were Odo, bishop of Baieux, 
uterine brother to the Conqueror, and William Fitzosbome, 
who had the same power in the north that the former had in 
the south. Ranulpli de Glanvillc was the chief justiciary in 
this reign. The power and distinction of this officer gra¬ 
dually diminished in subsequent reigns, and in the time of 
Henry III. it was finally determined. 

The steward of all England, seneschallus totius Anglia, 
was an officer of great dignity among the Normans, where 
he acted as manager of the king's household. The office 
of seneschallus Anglia was hereditary, and came in this 
reign to the Earl of Leicester, by his marriage with Pctroncl, 
daughter and heir of Hugh Granthemcnel, baron of Hinck¬ 
ley, who held that fee in the reign of Henry I. Henry of 
Bolingbrokc, son of John of Gaunt, duke of Lancaster and 
Earl of Leicester, was the last who had an estate of inherit*. 
ance in this office, which was afterwards granted only hac 
vice. The steward had various high powers, some of which 
will be noted hereafter. Among other things he presided at 
the trial of peers. 

The constable of all England was a civil as well as a 
military officer, called in the Latin of the middle ages, 
Constabularius, that is, comes stabuli, or master of the 
horse, who, in the Roman empire, had charge of the em- 
peror's horses. He was afterwards appointed to the com¬ 
mand of the ^king's armies, both in France and England, 
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and presided with the marshal in the court of chivalry, 
'which doubtless existed at this period, although no mention 
is made of it until some time after. 

The marshal of England, or car] marshal, was also both 
a civil and military officer, who, from the Teutonic rnaehre , 
a horse, and schalc , a prefect, had also originally a charge 
of the liorsc, and was invested with a military command. 
These two officers took cognisance in the civil capacity of 
all matters relating to the law of arms. 

The chancellor was an officer who, as before observed, 
passed from the Roman empire to the Saxons, and all other 
countries of Europe, where he was invested with different 
powers, but was every where an officer of great distinction, 
lie acted in some cases as a scribe or secretary, and bore 
that name; he was, however, most generally called cancel- 
farius , because he was the chief person ad cancellos , that is 
as much as to say, within the bar or the lattice-work which 
parted off the court. He was an officer that enjoyed the 
entire confidence of the king among the Saxons, as has been 
before pointed nut; and at the Conquest both his office and 
his dignity was enlarged. On the introduction of seals, 
which took place at that time, he had the keeping of the 
king’s seal, which ho affixed to all charters and deeds which 
required any solemn authentication; and as writs came into 
general use soon after the Conquest, it was his business to 
frame and issue them from his court, which, in this reign, was 
known by the name of the Chancery. It is not surprising, 
therefore, to find that he exercised, even at this period, a sort 
of equitable jurisdiction, by which he mitigated the rigour of 
the common law, for so we may understand the lines ad¬ 
dressed by John of Salisbury to Eecket, the chancellor in 
this king’s reign. 

Queererdus Regni tibi Cancellurius Angli 
Primus aollicita mente petendus erit. 

Hie eat, qui Regni leges cancellat iniquaa, 

Et mandate pii Prinripia aequa facit. 

Quid obeat populo, vcl moribus est inimicum 
Quicquid id est, per eum dcsinit ease. ‘ 

H 
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The chamberlain, camerarius , from camera , was an officer 
of great distinction, who had the charge and direction of all 
things in the king's household. 

The treasurer, thesaurarius regie, had the chief di¬ 
rection of all things relating to the king's revenue, and 
on that account principally, presided in the court of Ex¬ 
chequer. 

The Curia Regis had hitherto been considered as one 
supreme tribunal, where justice was administered under the 
eye, if not in the immediate presence, of the king. It 
appears, however, at the Conquest, if not before, to have 
been divided into different branches or departments, that 
were afterwards erected into many distinct courts. 

As the Conqueror had taken special care of the revenues 
of the crown, there is no doubt but the court of Exchequer 
acquired considerable importance in his time: after which 
it was known by the name of Curia Ilcgis ad Scaccarium. 
Scaccarium , from the Italian scacco , a chess-board, was 
applied to this court, because the table at which the judges 
sat, was in the form of a chessboard. It is called in English 
Exchequer, from the chequered cloth expanding on the 
board. Probably none of lower degrees than barons were 
originally judges in this court, whence they have retained 
the name of barons of the Exchequer. The Exchequer was 
of such consequence in this king's reign, that the Dialogue 
de Scaccario , before referred to, contains a minute descrip¬ 
tion of its officers and jurisdiction. 

That the court of Chancery existed long before this 
period is clear, from several historical documents. In a 
history of Ely, written in the reign of Stephen, this court 
is said to have existed in the reign of king Ethelred; and if 
any credit is to be given to the Mirror, a court of Chancery 
existed long before, from which issued remedial writs. From 
what has been said on the dignity and judicial character 
of the great officer who presided in this court, it is beyond 
all doubt that the Chancery was a court of great importance 
in this reign.! 
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Whether there was a court of Common Pleas is not so 
certain. Mr. Madox is of opinion that it was not erected 
until after the reign of Henry II.; and Sir Matthew Hale 
says, “ Neither do I find any distinct mention of the Com¬ 
mon Pleas.” Lord Coke, on the other hand, interprets the 
words of Glanvillc, “ Coram justitiis in banco sedentibus,” 
justices in the common bench, in the modern sense of the 
word; and this opinion is confirmed by the decision of all 
the judges in the reign of Edward IV., when it was holden, 
“ That all the courts of the king have been, time out of me¬ 
mory, so as a man cannot know which of them is the ancientcst 
court.” Of this court further notice will be taken, when it 
was unquestionably erected into a distinct tribunal. 

In the time of the Saxons, it had been found sufficient to 
commit the administration of justice to the county, and 
other inferior courts; but as the introduction of the Norman 
population, principles, and manners had bred many disorders 
in the kingdom, a higher authority and more experience was 
wanted, than what was possessed either by those who pre¬ 
sided in those petty tribunals, or in the freemen who acted 
as judges there. To remedy this evil, Henry, by the advice 
ofhis council, held at Northampton A. D. 1176, divided the 
kingdom into certain circuits, and appointed justices itinerant, 
or justices in Eyre: three to each circuit, to hear and de¬ 
termine all causes. As this appointment is first mentioned 
at that period, Sir Matthew Hale dates the institution of 
these justices from that year; but Mr. Madox has shown, 
from records in the Exchequer, that the appointment of such 
justices took place as early as the eighteenth of Henry I., 
in imitation, probably, of a like institution formed by Louis 
]e Gros. During the turbulent reign of Stephen, they were 
dropped, but were revived in the twelfth year of this king’s 
reign, as also in the seventeenth year, and were regularly 
established in the twenty-second year, so as to form a part 
of our judicature. Sir Henry Spelman supposes that jus. 
titice, the name by which the judges were distinguished in 
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CHAP, the laws of* Henry I., to have taken the place of the alder- 
, IX * , men among the Saxons. These justices in Eyre had, 
Henry II. however, an enlarged jurisdiction, and derived their com- 
LL Hen. I. mission immediately from the king; by virtue of which 
c * 42, they were empowered to hear and determine all pleas, 

civil and criminal, within their circuit; as also all pleas 
touching the king and his cTown, which would otherwise 
have been heard in the Curia Regis. For their informa¬ 
tion and guidance, they were furnished with certain heads 
of inquiry, called assistr, which were framed at Claren¬ 
don, and were afterwards known by the name of vnyitnla 
itincris. The justices, being the same as filled the office 
of justiciaries in the Curia Regis, had the advantage of 
being always near the person of the king, and also in 
close communication with one another, so that they could 
consult together when any point of difficulty occurred. 
Ranulph dc Glanville, author of the work so often quoted, 
was among the number of those first appointed to fill this 
office. 
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The jurisdiction of courts was now defined with more 
precision, but in perfect accordance with what is laid down 
in the laws of Henry I. The Norman term placitum , in 
the sense of a plea, or the cause of a suit, was now regularly 
established. Fleas were likewise distinguished into civil and 
criminal; the former of which are treated of rather largely 
by the author so often quoted, particularly as regards the 
Curia Regis, or the supreme court of judicature, and tho 
course of proceedings therein. 

The civil pleas heard in the Curia Regis were those 
which respected baronies, advowsons of churches, questions 
of condition, and of dower, when a woman was debarred of 
it entirely; also respecting villenage, the performance of 
homage, and the receiving of reliefs, of purprestures or en¬ 
croachments on the king or any superior lord, and of the 
debita laicorum. 

Pleas concerning baronies, included generally all ques¬ 
tions respecting a man’s fee or freehold, which, if the king 
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pleased, were decided in the Curia licgis. In some cases 
the right of the freehold was in question, and in others only 
the seisin or possession, the privation of which was termed 
disseisin, and was held to be so serious an injury in that day, 
as to be little short of a criminal offence. 

Pleas concerning ecclesiastical advowsons, regarded either 
the right itself, that is, the right of presenting a person to a 
church, or related merely to the last presentation, that is, 
the seisin of the right. Advowson, in Latin advocating signi¬ 
fied properly the right of presenting a person to a church, 
and is synonymous with patrnnatus, whence he who pos¬ 
sessed this right was termed the patron, because those who 
originally obtained the right of presentation to any church, 
were maintainors or benefactors to the same, either by build¬ 
ing or endowing it, and were expected to avow it, that is, to 
take it under their protection, and defend its just rights. 
'VViH /uft patrnnatus was admitted in the Roman empire at 
an early period of the Christian church. 

Pleas concerning dower were heard in the king's court, 
when a woman* was altogether debarred from receiving it; 
but when a part only of the dower was withheld from her, 
then the plea might be heard in the court of her warrantor. 

When the plea concerning villenage regarded the con¬ 
dition of the person, whether villein born or not, it was 
heard in the king's court; but when it regarded the claim 
of a person to one as his villein, the plea proceeded before 
the sheriff. 

As to pleas concerning homage and relief, when the lord 
refused to receive the homage of the heir, or the reasonable 
relief when tendered to him, the heir might complain of him 
to the king and his justices; but when the tenant did any 
thing to the disinherison of his lord, he might be compelled 
to defend himself in the lord's court; so, likewise, the lord 
might distrain his homager to appear in his court to answer 
for any service, of which the tenant deforced him, and if 
the lord was unable to constrain him, then he might have 


CHAP. 

IX. 

Henhy II. 

Glanv. 1. 13. 
c. 3. 

Jdvoivxoiu. 


Glanv. 1. 4. 
c. 1. 

Spelm. 
(jSIosh. ad 
Voc. 

(towel, Inter, 
ad Voc. 


Nov. 2(1. t. 
12. c. 2. 

2. Comm. 
21 . 

Dower. 

Glanv. 1. G. 
c. 4, a. 
Ibid. c. 6. 


V'lUenagc. 

Glanv. 1. 5. 
c. 1, 2, 3,4. 


Homage and 
relief. 

Glanv. 1.9. 
c. 1. 


Ibid. 1. 9. 
c. 3, 9,10. 



102 


HISTORY OF 


CHAP. 

IX. 


Hekby II. 


Purprct* 

turns. 

Glanv. 1. 9. 
c.ll. 


Le Grand 
Cout. do 
Norm. c. 10. 
Alanw. For, 
Laws, 1C9. 


Glanv. 1. 9. 
c. 14. 


Debita lai- 
coruvi. 


Glanv. 1.10. 
r. 8. 


recourse to the king or his justice, who referred the plea to 
the sheriff, to be heard in the county court. 

Fleas concerning purprestures were heard in the king's 
court, or before the king's justices in Eyre, when the injury 
was committed against the king. Purpresture, in Latin 
purprestura or perprestura , was, when any thing was un¬ 
lawfully encroached upon against the king, as intruding on 
his royal demesne, obstructing the public ways, and turning 
public waters from their course. Offences of this kind were 
also denominated purprestures by the old feudal writers, 
when committed by a tenant against his lord, or by one 
neighbour against another. In the former case the offender 
was constrained to answer in the lord's court, but in the 
latter case, if it were a question of right, the plea was to be 
heard in the king's court. In purprestures of this kind, the 
boundaries of lands were sometimes destroyed and en¬ 
croached on, in which case the sheriff was directed to make 
rationabilem divisam between the lands of one man and 
those of another, so that the boundaries should be as they 
were in the time of Henry 1. 

Purprestures were one kind of offences for which the tenant, 
on conviction, irrecoverably lost the tenements he held of his 
lord; but in the case of the king, he was also to restore that 
which he had encroached upon. If convicted of having 
encroached by building upon the king's street, the edifices 
were to belong to the king, or at least such as were found 
in the royal district; besides which, he was to be amerced 
to the king. 

The pleas of debt, which were heard in the king's court, 
related to the debita laicorum , as they were termed, to dis¬ 
tinguish them from those debts and dues that were recover¬ 
able in the courts ecclesiastical. As the debita laicorum 
belonged to the king's crown and dignity, they were of 
course cognizable in the Curia Regis, but they had not at 
this period acquired the importance which was afterwards 
attached to them, being considered, as Glanville observes. 
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in the light of private contracts, arising from the consent of 
individuals, of which the king's court did not usually take 
cognizance. It is, perhaps, on this account that the law 
respecting debts was so little defined in his time, and that, 
in speaking of debts, he adopts the language of the civil law. 

He describes debts as arising ex causa rnutui upon a bor¬ 
rowing or lending, ex causa venditioni# upon a sale, ex 
commodato upon a lending, ex locato upon a hiring, ex de- 
posito upon a deposit, &c. 

A debt ex mutuo was, when one person intrusted another 
with any thing that consisted of number, weight, or mea¬ 
sure ; but if he, who so intrusted another, received a return 
more than he lent, he was considered in the light of a usurer, 
and incurred the penalty of usury. Things were lent some¬ 
times sub plegiorum datione , that is, where some one was 
surety for the restoring of it; sometimes sub vadii positions, 
that is, when a pledge was given; sometimes sub fidei inter - 
positions, when a bare promise was made for the return; 
sometimes sub chartce expositmie , that is, when a charter 
was made acknowledging the lending. 

When any thing was owing sub plegiorum datione , and 
the principal debtor failed in payment, recourse was had to 
the sureties, who were bound to satisfy the creditor. But if 
a man had become pledge for another's appearance, and he 
happened, in consequence of the default of the principal, to 
be amerced to the king, he could not afterwards recover any ibid. c. 5. 
thing against him for whom he became surety. The Regiam f 
Majestatem, however, lays it down that he might recover, Mir. c. 2. 
but the Mirror agrees with Glanville. 

Things lent sub vadii positions, might either be move- Glanv. 1.10. 
ables, as chattels; or immoveables, as lands, tenements, and c * 6 * 
rents: they might be given in pledge, either for a fixed term 
or not; sometimes, in mortuo vadio and sometimes not. 

When moveables were pledged, and seisin, as it was called, 
was given, the law required that the thing pledged should 
be used so as to suffer no detriment, and if any detriment 
happened to it within the term appointed, it was to be set 
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off against the debt, according to the damage sustained. 
If, after receiving the loan, the debtor failed in delivering the 
pledge, it appears doubtful whether the law furnished any 
remedy at that time for the creditor, as the debtor could 
not, in case he had previously pledged it to another, be put 
to answer in the Curia Regis respecting any priority of 
pledging. 

When immoveables were pledged, it was generally agreed 
between the parties whether the rents and profits should, in 
the mean time, go towards the discharge of the debt or not. 
An agreement of the first kind was considered as just and 
binding; but the latter, which was termed a mortuum 
vadium , or mortgage, was looked upon in the same light as 
usury. If a debt could not be proved by any other proof, 
except the faith or promise of the debtor, this would not 
be received as a proof in the king's court, but the creditor 
was left to his suit in the court Christian de Fidei Lcesionc 


vel Transgressione, for a breach of promise, when a 
penance might be imposed upon the convicted party, if he 
refused to make satisfaction. Such was the imperfect state 
of the law in regard to matters of simple debt and contract 
at this period. Resides the above-mentioned pleas, other 
matters were transacted in the Curia llcgis, respecting final 
concords, conventions, releases, and the like. 


Criminal Criminal pleas, which regarded crimes of the higher kind 
inZe Curia belonging to the king's crown, were also heard in the Curia 

hgi*. Regis. They were denominated by distinction placita 

cormee, because they regarded the king's crown and dignity. 
These were the crime of lese majesty, or treason; the frau¬ 
dulent concealment of treasure trove; breaking of the king's 
peace, homicide, crimen incendii , or arson; crimen roberice , 
pr robbery; raptus virginum , or rapes ; crimen falsi, falsi¬ 
fying or forging; which are very similar to the offences 
I Ante, p. 53. mentioned in the laws of Henry I. as belonging to the Jus 
‘ Regis. 

Shrr iff's . On the removal of the bishop and aldermen from the 

jurisdiction. <% oun ty court, the office of sheriff* rose in importance. To 
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him belonged both a civil and criminal jurisdiction. To the CHAP, 
civil jurisdiction of the sheriff appertained the plea concern- v JXf , 
ing the right of freehold, when the lord’s court failed in husky II. 
doing justice; also the plea concerning villenage, when it con- GIanv# 1.1. 
cemed the claim of any one to a villein; and the plea of 21 . 
dower, when a part only of the dower was withheld; also c . i.‘ 
other matters whenever the sheriff had the king’s writ autho- ibid. 1.0. 
rising him to hold jurisdiction. But all pleas of this de- £ 12 y. 
scription might be removed from the county court to the 
supreme court of the king, for a variety of causes; as, on Ibid. 1. c. 
account of any doubt which might arise concerning the plea c ‘ 8 ‘ 
itself, on which the county court was unable to decide. To 
the criminal jurisdiction of the sheriff belonged, at this time, 
the plea of theft and other minor offences, which were de¬ 
cided according to the customs of different counties. Be¬ 
sides, in case of neglect on the part of the lords of franchises, ibid. L 1 . 
it appertained to the sheriff to take cognizance of scuffles, Ca 2 * 
blows, and wounds, unless the accuser added to his charge 
that the offence was committed against the king’s peace. Ibid. 1.1. 
The ltegiam Majcstatem makes this allegation the ground ^ 
of the sheriff’s jurisdiction, such minor offences being said 1.1. c. 3. 
to be committed against the sheriff’s peace. The court in 
which the sheriff exercised his civil jurisdiction, retained the 
name of the Comitatus , or County Court; that in which he Reeves’ n«. 
exercised his criminal jurisdiction, was afterwards distin- *■ 113, 
guished by the name of the Sheriff’s Town. 

In the lord’s court were heard some pleas of right con- The Mt 

cerning land, as for services and the like, according to the c ™ rt ‘ 

,, _ , ... Cilanr. 1.2* 

reasonable customs of the manor, which were very numerous c. 6. 

and various. Besides which it appertained to the lord’s 
jurisdiction to take cognizance of some offences within the 
franchise, after the manner of the Saxons. The court in 
which he exercised his civil jurisdiction, was named Curia 
Domini or Curia Barmis , in English afterwards the Court 
Baron. The court in which he exercised his criminal juris¬ 
diction, was called in the Latin of the middle ages Leta, in 
English a Court Leet. This term, though of Saxon origin. 
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does not occur in any of the Saxon laws, but is to be met 
with in the Conqueror's charter for the foundation of Battle 
Abbey, and also in doomsday book. It is derived from 
the Saxon leod people , signifying the court of the people; 
because all the residents in a manor assembled there, whereas 
only the freemen were summoned to the Court Baron. The 
law required that in all cases the lord's court should be held 
within the fee, and never out of it. 

Causes might be removed, as before observed, from the 
lord's court into the county court, and through the medium 
of this latter into the king's court. Besides, the lord him¬ 
self might adjourn his court into the king's court, in order to 
have the advice and assent of the latter. 

One of the greatest evils attending the accession of 
William to the English throne, was, that owing to the good 
understanding that subsisted between him and the Holy 
Sec, the pope gained a footing in England, which had here¬ 
tofore been denied to him; and the union which subsisted 
between the two estates of the realm in the time of the 


Saxons was now destroyed. This evil was greatly aug¬ 
mented by the separation of the ecclesiastical from the 
secular jurisdiction, which altogether severed the clergy from 
the laity, and gave them different feelings and interests. 
The clergy, co-operating with the church of Rome, aimed at 
making themselves independent, and would, if they had 
not met with a timely check, have effected their purpose. 
Cotutihi. But Henry, feeling the importance of maintaining his power, 
rendoH. (ll>m enactc ^» by the advice of his council at Clarendon, A. D. 

1164, sixteen articles, distinguished by the name of the 
Constitutions of Clarendon, which had for their object the 
putting the clergy on their ancient footing, and restoring the 
Const. Clar. ancient usages of the realm. By one of these constitutions, 
L^Angiol” *be clergy were prohibited from leaving the realm without 
Sax. p. 321. the king's consent, and, if they obtained licence, they were 
to give security for their return, which was in conformity 
with what was required of the clergy in the time of the 
Saxons, and was rendered necessary by the frequent com* 
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munications which had of late been kept up between the CHAP. 
English clergy and the Romish church. , IX * ( „ 

To prevent appeals to Rome, which had become frequent ujlstly II. 
since the Conquest, it was enacted, by chap. 8, “ that if any 
should arise, they ought to proceed from the archdeacon to 
the bishop, and from the bishop to the archbishop; and if 
the archbishop should fail in doing justice, the cause was to 
be brought before the king, that by his precept it might be 
determined in the king's court; and not proceed any fur¬ 
ther without his consent." This was in conformity with 
ancient usage in the time of the Saxons, as has already been 
shown; but by a law of Henry I. it appears that appeals to 
Rome were sanctioned. Ante, p. 56. 

The right of the king to the temporalities of vacant secs, 
was asserted by another article, chap. 15; and also, when 
any church was to be filled, it was moreover enacted, that 
the king ought to send for the principal clergy thereof, and 
the election ought to be made in the king's chapel, with the 
king's assent, and the advice of such persons as he thought 
fit to consult. The prelate elect was to do homage and 
fealty to the king as his liege of life, limb, and worldly 
honour (saving his order), before he was consecrated. 

The bounds of ecclesiastical and secular jurisdiction, were 
likewise prescribed in several particulars. By the third 
article in the Constitutions, ecclesiastics were required to 
answer in the king's court for every offence with which they 
stood charged, which was only a confirmation of a law of 
Canute, which required, that if a clerk was guilty of homi- I*L. Can. 
cide, he was to be degraded from his office, and be moreover c * 
punished as another man. The clergy, however, subse¬ 
quently procured a relaxation of this constitution in their 
favour, which was afterwards known by the name of the 
privilegium clerical #, or benefit of clergy; a relaxation 
that was in some measure warranted by the laws of the 
Saxons, when there was a better understanding between the j u j. C j v . 
clergy and laity than subsisted at present. If a priest was ^pudWiik. 
guilty of any crime worthy of death, he was given over to sax. 72 ^°‘ 
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the church. “ Si sacris initiatus,” says the law of Athelstan, 
“ aliquid morte dignum perpetraverit, capiatur et ad epis- 
copi judicium deferatur.” 

Questions about presentations belonged properly to the 
bishop's court, but the right of advowson was cognizable in 
the king's court, so likewise pleas concerning ecclesiastical 
fees in frankalmoignc were heard in the court Christian, but 
if the fee was a lay one, or the question was “ Utrum tenc- 
mentum sit pertinens ad clcemosynam, sive ad feedum 
laicum," it was, by chap. 9, to be decided by a recognition 
in the king's court. Pleas of debt were assigned by chap. 
12, to the king's judicature, but if the party could not 
obtain redress in the secular courts, he might, as before ob¬ 
served, sue the party for a breach of promise in the court 
Christian. By chap. 7 » tenant in capite was to be ex¬ 
communicated in the ecclesiastical courts, nor his lands laid 
under interdict, until application had first been made to the 
king, or in his absence to the chief justiciary; besides 
which there were several other regulations of a similar cha¬ 
racter. 

In other respects the ecclesiastical jurisdiction began now 
to assume the form that was prescribed by the common law. 
In the spiritual courts were heard causes not only of a 
purely spiritual nature, as heresies, schisms, tithes, &c. 
which were determined by the canon laws, but also some 
other causes, which were incidentally attached to this juris¬ 
diction, as the probates of wills, and pleas regarding testa¬ 
ments ; also the administration of intestate's effects, which, 
when the bishop and alderman presided in the county and 
hundred courts, was probably left to the former, and after¬ 
wards was regularly assigned to the ecclesiastical jurisdic¬ 
tion. That such was the case soon after the Conquest is 
clear from the charter of Henry I., which directed that the 
goods of an intestate should be divided pro anima ejus , 
that is, for the good of his soul, which made intestacy a 
spiritual cause; and in the charter of Stephen, it is expressly 
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added, “ consilio ccclesnr," that is, by the advice or direction CHAP, 
of the church. t r lx ^ , 

As marriage was an affair of a spiritual nature, it natu- henry IT. 
rally fell under the cognizance of the spiritual court, and 
as a consequence, questions of legitimacy and bastardy were 
also determined there; but, as far as these questions were 
connected with the descent of lands, they were to be heard l. 7- 
in the superior court. 

That the secular jurisdiction might not be encroached upon 
in violation of these regulations, it was now become usual to 
stay proceedings by a writ of prohibition, directed to the 
ecclesiastical courts, whenever improper suits were com¬ 
menced therein. 

With regard to the ecclesiastical courts that were esta- Frrienaxti - 
Wished in this day, we find express mention of the arch- ia t0Hr *' 
deacon's, the bishop's, and the archbishop's court, the first 
of which had now acquired a jurisdiction independent of the 
bishop, and the last was become a regular court of appeal. 

When the above-mentioned constitutions were submitted Wiik. LL. 
to the pope Alexander, he was so dissatisfied with them, that j^ l °Utt. 
in full consistory he passed a solemn condemnation on them, Hist. lien, 
particularly those as specified above,' which were the most p.oGf». 
objectionable. Becket too, in his zeal for the Holy See, 
was no less strenuous in his opposition; but, notwithstand¬ 
ing, they were confirmed in the council of Northampton in 
H 769 and were strictly adhered to in all particulars, except 
that which required ecclesiastics to answer for any crime 
before a secular judge. Henry, awed by the censures of the 
church, yielded this point, which gave rise to the privilege 
above-mentioned. A copy of these constitutions is to be 
found in Wilkin's Saxon Laws, and also in Littleton's His¬ 
tory of Henry II.; this latter copy, from the Cottonian Reeves’ His. 
MS. of Beckct's Life and Epistles, is reckoned the most u 79, 
ancient and correct of any. 

As the manners of the age were now less simple than in Writ*. 
the time of the Saxons, and questions of greater complexity 
were now brought before the court, judicial proceedings 
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were conducted with more formality and regularity. After 
the Conquest, the king's commands were all conveyed by 
means of precepts in writing, which, for the most part, when 
relating to matters of justice, were called in Latin Irrevia. 
The English word writ was of Saxon origin, and Mr. 
Dugdale, on the authority of a record, maintains that both 
the name and the thing was in use among the Saxons, for the 
purpose of compelling defendants to appear in court, but 
it has already been shown that the use of writs among the 
Saxons must have been very rare, as suits were then, for the 
most part, commenced by entering a plaint with the officer 
of the court, as the practice is now in our petty courts. It 
was called breve in Latin, because it contained briefly the 
matter of complaint alleged by the plaintiff. 

There are several examples extant of such precepts in the 
time of the Conqueror, in regard to public affairs; and in the 
reign of Henry I. contemptus brevium was an offence which 
subjected the person guilty of it to be amerced to the king. 
Examples of judicial writs are first to be met with in this 
reign, when it was necessary to commence every suit in the 
king's court with such a writ, although in the county and 
inferior courts the Saxon mode of lodging the plaint with the 
officer of the court was still in use; besides, it appears that 
a lord might, without the king's writ or precept, distrain his 
tenant to appear in his court to answer any charge. Writs 
were made out in the name and under the seal of the king, 
and were tested, that is, subscribed with the word teste, in 
the name of the chief justiciary. 

Writs were either such as gave original commencement to 
a suit, or they were such as arose out of the suit; the former 
of which were afterwards distinguished by the name of ori¬ 
ginal writs, and the latter by that of judicial writs. Original 
writs were also in their nature optional or peremptory; or, 
as they have since been styled, a prcecipe, or a si tefeeerit 
securum. The prcecipe was in the alternative, commanding 
the defendant to do the thing required; as, to restore the 
land which was. claimed, or to perform a covenant, &c. or 
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to show reason wherefore he had not done it. The other 
species of original writs, called a si tefecerit securum , from 
the words of the writ, was directed to the sheriff to cause the 
defendant to appear in court, without any option given to 
him, provided the plaintiff gave the sheriff security effectually 
to prosecute his suit. The security here spoken of, was 
agreeable to ancient usage, that in case a plaintiff brought 
an action without cause, or failed in the prosecution of it 
when brought, he was liable to an amercement from the 
crown for raising a false accusation, which is the form of 
judgment to the present day. By the Gothic constitutions, 
no person was permitted to lodge a complaint against ano¬ 
ther, without entering into an engagement to prosecute his 
suit. 

The wording of the writ was varied according to the nature 
of the injury for which a remedy was sought, and writs in 
consequence received a variety of appellations, according to 
the object and occasion of them. When a person was injured 
by privation of his fee or freehold, the writ which lay for 
the remedy of this injury was, by distinction, called breve 
de recto , or a writ of right, which is the first writ mentioned 
by any author, and ran thus: “ Hex vicecomiti salutem 
praecipe A. quod sine dclationc reddat B. imam bidam in 
villa—unde idem B. queritur quod prmdictus A. ei deforceat 
ct nisi fccerit, summone eum per bonos summonitorcs quod 
6 it ibi coram me vel justitiariis meis in crastino post Octabis 
Clausi Paschae, (naming the place where the court sat,) 
ostensurus quare non fccerit, et habeas ibi summonitores et 
hoc breve. Teste llanulpho de Glanville apud Clarendon.'” 
There were, besides, other writs, which were in the nature of 
a writ of right, as a writ of advowson for one who claimed 
the right of advowson, a writ of dower, which lay for a 
widow claiming her dower, sometimes called an unde nihil , 
when she had received no part of it; a writ de nativis , 
which lay for one claiming a villein bom, or a writ of 
homage, and the like. These were, for the most part, 
directed to the sheriff, except the writ of dower, which was 
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directed to the warrantor. Some writs were named from the 
injuries which they were intended to remedy, as a writ of 
debt, &c. 

Many writs were directed immediately to the sheriff, re¬ 
quiring him to do right between the parties: these were 
afterwards called writs of justicies, and were in frequent use 
in that day, as a writ of admeasurement of pasture, and the 
like; but one of the principal writs of this description, was 
the writ of replevin, which lay for a tenant for the recovery 
of* his cattle which had been distrained by his lord, upon 
pledges given as a security to stand the award of justice, in 
the matter of dispute between the parties. 

Some writs were named from the purpose of them, aB a 
writ of prohibition, to stay proceedings in an inferior court; 
a writ of capias , for taking the body of the defendant; a 
writ of execution, for putting in force the sentence of a court; 
a writ of pone, for removing a cause from the county court 
to the Curia Regis; a writ of recordari , for transferring to 
the Curia Regis the record of a suit in the county court. 
The first of these writs was directed mostly to the judges of 
the ecclesiastical courts, but the others were directed to the 
sheriff to whom it belonged, to attend to all the proceedings 
touching a suit or action. 

The issuing of the writs was followed by the summons, 
which, if not obeyed, might be repeated three several times 
in a writ of right. Instead of appearing on the summons, a 
party might essoin, that was, excuse himself; a practice 
which was very frequent in those days. Essoins were ad¬ 
mitted on various grounds, as that of being absent on the 
king's service, or on a pilgrimage to the Holy Land, or 
beyond seas; on account of sickness, and the like. Essoins 
are mentioned in the laws of Henry I., and as the practice 
existed in other countries, it was most probably introduced at 
the Conquest, although such indulgences* were admitted of 
course among the less formal proceedings of the Saxons. 

If the defendant neither came nor essoined himself, the 
land was, after- the three summonses, taken into the king's 
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hands; and after the lapse of another fifteen days, if he CHAP, 
failed to appear, it was adjudged to his adversary, and v , 

his pledges were amerced. If the demandant failed to hekky 11 . 
appear, or to cast an essoin, the tenant was dismissed sine 
die; but it was a question in the time of Glanville, whether Clanv. 1.1. 
the demandant, by such default, was precluded from insti- c *' 
tuting a new suit, or whether he was only to lose his first 
with costs, and be amerced to the king. In all cases the 
pledges which he had found de clamore prosequendn , were 
likewise to be amerced. In a criminal plea, where the king 
had an interest, tlic appellant was bound to prosecute his 
appeal, or to be imprisoned until he did. 

When both parties appeared in court, the demandant cianv. 1.2. 
counted upon the writ as it was called, that is, set forth his u ' * 
claim, which, in a writ of right, was as follows: “ Peto versus 
istum H. fccdum dimidii militis vel duas carucatas terras 
in ilia villa, sicut jus meum, et hiereditatem meam unde pater 
meus vel avus meus fuit scisitus in dominico suo sicut dc 
ficdo, tempore regis Henrici primi vel post primam coro- 
nationem domini Regis, Sec . 11 Sometimes after the claim, 
the tenant would pray a view of the land in question, upon 
which a writ issued to the sheriff to send liheros et legates 
homines , to take a view of it; and that four of them should 
certify their view to the court. Likewise, as warranty was 
a condition commonly annexed to the tenure of land, it 
frequently happened that when the tenant was impleaded in 
a writ of right, he would call his warrantor into court, which 
was called vouching to warranty. If the warrantor appeared 
in court, and entered into the warranty, then the suit was 1 
carried on between him and the demandant; but if lie re¬ 
fused to enter into the warranty, then it was carried on 
between him and the tenant. When it was ascertained 4hat 
he was bound to take that obligation on him, then, if the 
land was recovered in court by the demandant, the warrantor 
was, as before observed, to give the tenant an equivalent, oianv.l. 10. 
On the subject of warranty, Glanville expresses a doubt, Ma j 
whether a warrantor could call another warrantor, and if so, 1. a. c. i:t. 
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where the liberty of vouching to warranty was to stop: the 
Regiam Majestatem says at the fourth warrantor. 

In prosecuting pleas as above mentioned, the parties 
might attend themselves or by an attorney, called in those 
days, responsalis ad lucrandum vel perdendum, who was 
appointed in open court, before the justices sitting on the 
bench. 

No attorney could act without an express appointment in 
court from the principal; but it was not necessary for the 
adverse party to be present, nor the attorney himself, pro¬ 
vided he was known to the court. It was not, however, 
sufficient for one to have been appointed bailiff or steward 
in the management of another man's estate, to entitle him to 
be received as his attorney in court. He must have a special 
authority to act for him in that particular cause. This was 
particularly the case in the court of Exchequer. 

At what time the practice of admitting attornics was in¬ 
troduced, it is not possible to determine. In the time of the 
Saxons, people prosecuted their own suitR in person, unless 
where one of the parties was a female, or was otherwise dis¬ 
abled from attending. In such cases, as we have seen in 
the suit between Enneawne and her son, some responsible 
person was permitted to appear for her. This informality 
was admissible in a small community, where all the parties 
were known to each other, and the questions of law were 
simple* and easily to be decided. But when the interests of 
the contending parties grew more complicated, and judicial 
proceedings more systematic, the necessity was felt of having 
the assistance of persons professionally qualified to conduct 
a suit. 

Attorney, in the Latin of the middle ages attomatus or 
attumatus, from the French toume , a turn, signified one 
put in the turn or place of another; and was at first parti¬ 
cularly applied in the feudal law to the putting of one lord 
in the place of another, to receive the homage and service of 
his tenants. Attornies are mentioned by name by Ingulphus, 
and are particularly spoken of in the Grand Coutumier of 
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Normandy, whence, probably, they found their way to CHAl*. 
England. At the period we are now treating of, they appear t , 

to have gained a settled footing. The introduction of the henry if. 
civil law, where attomies are called procuratores, proctors, 
contributed, no doubt, to their regular admission into our 
common-law courts. 


As to the modes of trial in use in this day, they were of f 
different kinds, according to the nature of the proceeding. 

Questions of right or propriety were now decided two ways, 
namely, the duel, which, since the Conquest, had been the 
common mode, and the assize, or grand assize, which was in¬ 
stituted by this king. 

The demandant in a writ of right, usually concluded his lVapcr of 
claim with the words, “And this I am ready to prove by j 2 
my freeman, John, who cither saw this, or heard his father c. l. 
say that he saw the seisin of the demandant or of his ances¬ 
tors : whose father desired him to testify the truth.” If the 
tenant chose to defend himself by the duel, he was obliged 
to deny the right of the demandant de verbo in verbum , and 
this he might do either in person or by some champion. 

As it was necessary that the champion of the demandant 
should be a witness of the matter per visttm et audit urn, 
he could not be his own champion, nor could any one hired 
for the purpose be admitted as a champion. If, however, 
the one that was named died before the combat, the de¬ 
mandant might appoint another. It was a question in 
Glanville’s time, whether a champion could choose a substi¬ 
tute ; and he thought that by the law of the realm, the cham¬ 
pion of the demandant might choose his own son. 

On the day of battle, the parties appeared in court, or-in Co. 2 inst. 
the place marked out for the court, where inferior persons 
only fought with short batons, but gentlemen were armed at Cange, 
all points. The champion of the tenant then threw down voc..buci- 
his glove by way of a gage or pledge, which, being taken up T 

by the champion of the demandant, each party thus waged c. a y. 
the battle, or stipulated to decide the dispute by battle, 
whence the proceeding was called vadiatio dnelli. 

i 2 
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The champions were not bound to fight after the stars 
appeared; and if the champion of the tenant could defend 
himself until that time, the tenant was quite cleared from 
any right of the demandant to recover against him, for it 
was a rule in law, that whatever was determined in court by 
duel, remained for ever fixed and unalterable. In that case 
the champion of the demandant lost his liberam legem , that 
is, became infamous, and could never after be named as a 
champion in a writ of right, although he might, in a crimi¬ 
nal suit, defend himself as an appellant or defendant. By 
the Norman code, he was ever after incompetent to be a 
witness, champion, and juror, &c. Besides, a fine of sixty 
shillings was imposed on him for his cowardice, in the name 
of recreantisa, which signified cowardice. The party van¬ 
quished, was likewise obliged to pronounce the horrible word 
cravent before the people, which was an acknowledgment of 
his cowardice. 

The duel might be resorted to in all pleas that were de¬ 
terminable by the assize, in the king's court; but it was 
never a favoured practice. Henry I. prohibited it in de¬ 
riding questions of property of small value, as we are in¬ 
formed by the Brussel Usage des Fiefs , quoted by Mr. Beames. 
By the institution of the assize, the barbarous practice was 
virtually abolished. In criminal pleas it was employed only 
where there was an appellor or accuser, who, standing forth 
and making his charge, declared himself ready to prove 
it per corpus , by his body; or, as Glanvillc expresses it, 
according as the court should think fit; which, at this 
period, mostly determined on giving the accused the oppor¬ 
tunity of defending himself by waging his battle. 

The institution of the assize, which is described by Glan- 
ville, as “ regale quoddam bencficium dementia principis 
de consensu procerum populis indultum,” was, in fact, no 
other than an application of the trial by jury, to the most im¬ 
portant questions of right, which had heretofore been decided 
by the duel. Although this differed both from the Saxon 
and Norman modes of trial in several particulars, yet it was 
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otherwise conformable to the manners and judicial proceed- CHAP, 
ings of both ^people. The Saxon freemen, we have seen, t ^ > 

were not called upon to give their verdict upon oath, be- n £irHY II- 
cause none of inferior condition to thanes appear to have 
performed the office of deciding; but more formalities were 
now found necessary, both in the selection of the persons, 
and in the binding them by oath, under a heavy penalty, to 
give a true verdict. The jury was to consist of sixteen, Glanv. 1 . 2 . 
none below the degree of knights, four of whom were chosen c ’ l °* 11 ’ 
by the sheriff, and the twelve others by those four. They Ibid. c. 17. 
were considered in the light of witnesses, as in the time of 
the Saxons, and were required to be not only of the vicinage, 
but also acquainted with the merits of the case. If, there¬ 
fore, any of the knights happened to be ignorant of the 
matter in question, others were to be instituted in their 
room, who could speak from their knowledge per proprium 
visum et audit mu. This was afterwards called afforcing Bract. 1 . 4. 
the assize. "The jurors might also then be excepted against, c ‘ la * 
or, as it was afterwards called, challenged, if there were any 
thing objectionable in them to either party. Besides, that Glanv. 1. 2. 
jurors might be careful not to jnrare temere , swear falsely, c * 19, 
it was ordained by the Royal Institution, that if any were 
proved, or confessed themselves, guilty of perjury, they were 
to forfeit all their moveables and chattels to the king, be 
kept in prison for a year and a day, and lose their liberam 
legem, which was afterwards called an attaint, and was tried 1^ Grand 
by a jury of twenty-four knights. Something similar to this stiernh. de* 
is to be found in the old Gothic constitution; by which, if <ioth ‘ 
the jury were found to have given a false verdict, they were 3 Comm, 
fined, and rendered infamous for ever. 402, 

This institution was called an assize, in Latin assisa , from Spelm. 
assidere , to sit together; because the jurors sat together to JJJjJ T 
deliberate on their verdict: it was called magna assisa, to ad Voc. 
distinguish it from a similar proceeding in matters of minor 
importance. The trial by jury had been long employed in 
all civil questions, which were not to be tried by the duel. 

These proceedings were called either assiscBoi recognitiones , 
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Hskuy II. wcre designated by particular appellations, as the assisa 
nova; disseisma, or the assize of novel disseisin; when any 
one was unjustly deprived of the seisin of his freehold, 
Glanv. l.l». assisa mortis antecessoris , or assize of mort cf ancestor* 
4 ’ which lay for one that claimed the seisin of his ancestor, 

who died seised in fee; assisa ultima presentationis , as¬ 
size of darrein presentment, which was had at the suit of 
cither party, when a church was void, and a dispute arose 
respecting the last presentation. Of these assizes, that of 
novel disseisin was the most important, which was distin¬ 
guished by the epithet of novel, if the disseisin was done 
ibid. c. 7. since the last eyre or circuit As disseisin was always 
accompanied with more or less violence, it was, in the eye of 
the law, something more than a civil injury, and the party 
offending was dealt with accordingly. No essoin was al¬ 
lowed in this assize, nor any delay on the plea of minority, 
or vouching to warranty. If the disseisor acknowledged the 
disseisin, but named a warrantor, then the assize was to cease, 
and the person so acknowledging it was to be amerced. The 
warrantor being summoned, then the assize proceeded be¬ 
tween him and the person by whom he was named, and the 
unsuccessful party in cither case, appellor or appealed, as 
Glanville calls them, in the language of the criminal law, 
Grand Gout, was to_be amerced, Sec. It appears, that in the Norm ah 
e, w. code, no warrantor could be vouched to justify disseisin. 

Disseisin comprehended, not merely the actually depriving 
a man of his freehold, but also every act which obstructed 
him in the free use of his freehold; so that the assize would 
lie for what was afterwards considered either as a nuisance 
or a trespass; as by throwing down a dyke, destroying a 
Bract. 102. mill-pond, and the like. But we learn from a writer sub¬ 
sequent to Glanville, that the law not only allowed, but re¬ 
quired a man, incontinenter flagrante disseisina ct malifi- 
eio, to expel the wrong doer, that is, at least within fifteen 
days after the act was committed. 
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The assize was resorted to in other questions, besides 
those regarding seisin; as, whether a tenement was afcedum 
ecclesiasticum, vel laicum , or whether a person was a minor 
or of age, and other matters of a similar description, which, 
as they arose in the court when the parties were present, 
might, with the advice and consent of the court, be so deter¬ 
mined. But the number of the jurors in those assizes, was 
not the same as in the grand assize, not being, in some 
cases, more than eight. They were likewise chosen by the 
sheriff, and were not necessarily of the condition of knights. 
As to the time of limitation within which the assize might 
be brought, it is said in the writs given by Glanville, to 
have been since the last voyage of the king into Normandy, 
which took place A. D. 1184 , in the 30 th year of the reign 
of Henry II.; but it appears that the time of limitation was 
not then fixed, and might therefore be sometimes greater 
and sometimes less. 

The trial by jury, in the modem sense of the word, was 
now partially applied to criminal matters, for it was directed 
by the Constitution of Clarendon, that should nobody 
appear to accuse an offender before the archdeacon, then the 
sheriff, at the request of the bishop, “ faciet jurare duo- 
dccim legales homines dc vicineto seu de villa, quod inde 
veritatem secundum conscientiam suam manifestabunt.” 
This mode of trial was then said to be “ per juratam 
patriae seu vicincti, per inquisitionem vel per juramentum 
legalium hommum. r> This is first mentioned in the laws of 
Henry 1 . As a discouragement of the duel in criminal suits: 
it appears that a different judgment followed a conviction 
per legem apparentem, that is, by the old Saxon modes of 
trial, and that, by the duel; a felon who failed to purge 
himself, only suffered the puns of death; but if conquered 
in the duel, he suffered the additional penalty of the for¬ 
feiture of all his goods. 

The old Saxon mode of trial by compuTgators, was now, 
if not before, applied to civil matters When the tenant, in 
a writ of right, denied that any summons had been delivered 
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to him by the summoners, he corroborated his denial duo¬ 
decimo rnanu, that is, as before explained, by the oath of 
eleven besides himself. This trial was called vadiatio legis , 
and in English afterwards, wager of law; and is expressly 
mentioned in the laws of Henry I. by tlic Latin name. 

The trial by witnesses ot proofs, without the intervention 
of a'jury, was still resorted to on many occasions, where the 
matter would admit of clear proof, or where any one wished 
to prove his freedom from his birth, since the duel could 
not be resorted to in determining questions of this kind; the 
party claiming his liberty, might bring any number of his 
nearest relations and kindred, springing from the same stock 
from which he descended, if their freedom was proved and 
recognised in court. If, however, any doubt was entertained 
of their freedom, it was to be tried by the vicinage, that is, 
by an assize. 

The trial by certificate, as it was afterwards called, was 
resorted to in cases where the evidence of the person certi¬ 
fying was the only means of coming at the truth: thus, when 
a person claimed any lands or tenements, and it was ob¬ 
jected that he was not heir because he was a bastard ; then 
a writ was directed to the archbishop or bishop, commanding 
him to inquire whether the demandant was bom in lawful 
wedlock or not; and according to the judgment of the Court 
Christian concerning the marriage, the demandant gained 
his inheritance or lost his claim. 

The last mode of trial mentioned in this day, was that by 
record; which was resorted to in cases where either party in 
an action for breach of final concord, denied the common 
chirograph; then the justices were to be summoned to ap¬ 
pear in court, and record how the suit came to an end, which 
was before them; and if they concurred in their record, then 
their record was to be abided by. If the final concord had 
been made before the justices itinerant, then these justices 
were to make a record of the suit, with the assistance of 
certain discreet knights of the county, where the concord in 
question was made, who were present when it was entered 
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into, and knew the truth of the fact. If the justices con¬ 
curred as to the record, it necessarily followed that their 
record must be abided by; but the same rule did not apply 
to inferior courts, for it was understood that no court, gene¬ 
rally speaking, had a record, except the king’s court; for 
although in some cases the county and other courts were 
allowed to have records, as where a suit was afterwards to 
be transferred to the king’s court, yet every one was at 
liberty to take exceptions against the record, either denying 
the whole, or declaring that more or less was said than was 
contained in the record; and this he might by the oath of 
two or more lawful men, according to the custom of the 
court. Such was the law of William the Conqueror: “ Qui 
placitat in curia cujuscumquc curia; sit, excepto ubi persona 
Hegis est, et quis cum sistat super eo quod dixerit rem, 
quem nolit confitcri, si non potest disrationari per intelli- 
gentes homines, qui intcrfueruiit placito et videntes quod 
non dixerit, recuperet juxta verbum suum.” This law is 
confirmed by one of Henry I. to the same effect: “ liecor- 
dationcm Curia* Ilcgis nulli ncgarc licet, abas bcebit per 
intclligibilcs homines placid.” 

It should seem that the privilege enjoyed by the king’s 
court as above alluded to, arose from the superior dignity of 
the persons constituting the court, rather than from the 
circumstance of their having any particular memorials in 
writing. The practice of entering proceedings of courts 
upon a roll of parchment, under the name of a record, was 
but very partially introduced at this time. To record, in 
French recorder , from recorder , to call to mind, was now 
employed mostly in the sense of testifying on recollection, 
it being usual for parties to have their friends in court to 
witness all the proceedings, and to take minutes of them, or 
treasure them in their recollection, that when called upon 
they might record what passed in court. This practice was 
general, not only in England, but in other countries of 
Europe, as may be gathered from the assizes of Jerusalem, 
quoted by Mr. Stephen, which contain special directions to 
the litigants to this effect. 
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No written memorial, not even a final concord, was ad¬ 
mitted, if, in cases of dispute, it was not confirmed by the 
oral testimony, not only of the judges, but also of certain 
discreet knights, as above mentioned. If, after all, the 
justices entertained any doubt, and it could not be ascer¬ 
tained, all former proceedings, with regard to the final con¬ 
cord, were void, and they were obliged to be recommenced. 
There appear to have been extant at this time, no such high 
judicial monuments, as are described by Lord Coke, which 
could serve as evidence in courts, unless doomsday book, 
and the rotuli annates , for recording articles of charge and 
discharge, and other revenue matters in the Exchequer, 
may be reckoned as such. When, by the progressive refine¬ 
ment of forensic practice, the proceedings of courts were 
regularly drawn up and entered by proper officers, they 
acquired a stamp of authenticity, that rendered them fit to 
be employed as indisputable judicial evidence. At the same 
time the privilege of making such records was confined to 
the king's courts, which gave rise to the distinction between 
courts of record and those not of record. The series of 
judicial records commences with the reign of this king's suc¬ 
cessor, of which extracts arc in print, and are to be found in 
the Pladtorum abbreviate. 

Of a similar nature to the trial by record, was that by 
charter, the proceedings on which are mentioned in this 
reign. In a plea of debt, a creditor might prove his debt 
either per testem idoneum , per duellum , vet per cartam , 
that is, by a fit witness, by the duel, or by a charter. When 
the charter of the creditor, or that of his ancestor, was 
offered in court in proof of a debt, it might be controverted 
by the debtor on several grounds. He might deny the seal 
to be his, or that the charter was made by him or his an¬ 
cestor. If lie acknowledged the seal to be his, so great 
regard was had to a seal, that he was considered as having 
acknowledged the charter; but if he denied both seal and 
charter, it might be proved by the duel, or by a fit witness, 
particularly if his name was inserted as a witness in the 
charter, or it might be proved by producing other charters. 
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signed with the same seal, which were known to be the deeds chap. 
of the party denying. If it were proved against him, he not t r 1X ‘_ L , 
only lost his suit, but he was in misericordia to the king; Hevry n 
by a rule in law, that when a person said any thing in a 
court, which he afterwards denied, or could not bring proof 
of’, he was in misericordia . 

As to the proceedings of inferior courts, they were, as far 
as was needful for the due administration of justice, subject 
to the control of the king’s court. Lords might, as before 
observed, distrain their tenants to render them the customs 
and services that were due; and in case of need, might apply 
for assistance to the king, or his chief justiciary, and a writ 
would issue to the sheriff, commanding him to see right done. 

The plea would then proceed in tlie county court, and if the 
lord proved his right, the tenant was not only obliged to 
render the service, but he was amerced to the sheriff; for, all 
amercements resulting from suits heard and determined in 
the county courts, belonged to the sheriff*. Besides, pleas of Glanv. l. 0 . 
right, which belonged to the lord’s court, might be removed c ’ 10 ‘ 
into the county court, if the lord were proved to have failed 
in doing justice: or they might, at the pleasure of the king, 
be removed from the county court into the supreme court 
for a variety of causes, as on account of any doubt or diffi¬ 
culty which might arise in the course of the suit. 

As to the judgments of inferior courts, it appears that Ibid. 1. il 
they were liable to be falsified by any one, who declared c ’ y * 
against the court, that he had passed a judgment contrary to 
the allegations of the parties in the suit. In this case the 
court might defend its judgment by the duel, if it chose so 
to do; but if convicted of the charge, the lord of the court 
was to be amerced to the king, and to be for ever deprived of 
his jurisdiction. 

The liberty of falsifying a judgment, was given by the A* 8 * 8 * dc 
Assizes of Jerusalem; but the person making the charge was Jer * c ’ 11 ' 
bound to fight, not merely the judges, but also the suitors, 
one after another. By the Saxon laws, judges were punished Mirr. c. 3. 
at the discretion of the king, for maladministration of the 



124 


HISTORY OF 


CHAP. 

IX. 


Henry II. 


LI,. Edg. 

Ca .5. 

LI,. Cilia I. 


Trial hy the 
ordeal. 

.Reeves’ His. 
i. JU3. 

Litt. Hist, 
lien, ll.vul* 
iv. 27'J. 


Military 

state. 


laws. By a law of Alfred, it is said that a judge who had 
given a false judgment, was bound to make satisfaction to 
the injured party, and to forfeit the rest of his goods to the 
king. By a law of Edgar, a judge was in such case heavily 
fined to the king, unless he could declare upon his oath that 
he knew not how to pass a better sentence. A similar law is 
to be found in the code of the Conqueror. 

It appears that the trial by the ordeal was now falling 
into discredit, for by the Constitutions of Clarendon, it was 
enacted, that if a man was charged with murder, or any 
other heinous crime, he was, notwithstanding his acquittal 
by the ordeal, to abjure the realm within the space of forty 
days, and carry all his goods with him, except such as were 
claimed by his lord. 

As to the military state, it had undergone some change, 
from the introduction of the feudal system, which bound all 
the tenants in capite , and their retainers and vassals, to 
serve the king in his foreign as well as his domestic wars; 
besides which, it appears that, for the internal defence of the 
realm, the Saxon practice, before mentioned, of requiring 
every freeman to have arms in his possession, and to be ex¬ 
ercised in the use of them, was kept up and enforced, by an 
express law of this prince, entitled an assize of arms. 
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CHAPTER X. 


RICHARD I. and JOHN. 


Richard I.—Laws of Oleron.—Weights and Measures.—Capilula 
Corona;.—Grand Jury. — John.—Magna Chart a.—Introduction 
of English Laws into Ireland.—Administration of Justice .— 
Courts of King’s Bench and Common Pleas.—Normandy lost to 
the Crown of' England, hut the Isles of Jersey and Guernsey 
retained.—Arbitrary Consecration of Tithes. 


Although Richard I. is better known as a warrior than 
a legislator, yet we lind that he was not altogether unmind¬ 
ful of the subject of legislation. To him we are said to be 
indebted for the code of maritime law, known by the name 
of the Laws of Oleron, which were so called because they 
were instituted by him while he lay at the island of Oleron, 
on his return from the Holy Land. These laws, forty-seven 
in number, were framed for the purpose of keeping peace, 
and deciding controversies ; and although many of them are, 
from a change of manners, become obsolete, yet they met 
with a general reception throughout Europe for a length of 
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time, and served as the basis on which the more extended voh Hi. p. 
system of maritime law was afterwards framed. 

This king likewise established a common rule for weights Wcighis 
and measures, and regulated the coinage, that it should be 
of the same weight and fineness. In the administration of Brompt. 
justice, he followed the course laid down by his father, by A 
sending his justices itinerant to every county in England; 127. Roved, 
but he seems to have improved upon this plan of proceeding, 42A ’ 
by giving to those justices more minute heads of inquiry, Cajiit/(la 
under the name of capilula coroncc , &c. According to the corona. 
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directions contained in these capitula , the justices were first 
to cause four knights to be chosen out of the whole county, 
who, upon their oaths, were to elect two lawful knights out 
of every hundred or wapentake, and these two were to 
choose, upon their oath, ten knights, or free and lawful men, 
in every hundred or wapentake. These twelve together 
were to answer to all the capitula , which concerned that 
hundred or wapentake. They performed the office of the 
grand jury of modern times, and answered to the twelve 
thanes among the Saxons, who were appointed by the law of 
Ethelred to discharge a similar office. 

The justices were then to inquire of and determine all 
pleas of the crown, both new and old, and all such as were 
not determined before the king's justices, also all recog¬ 
nitions and pleas, which were summoned before the justices 
by the king's writ, or that of his chief justice, or such as 
were sent to them from the king's chief court. They were 
to inquire of escheats, presentations to churches, wardships, 
and marriages, belonging to the king; and also of all crimi¬ 
nal offences, as forgery and the like. 

There were some articles called capitula dc Jud/eis , 
which were probably occasioned by the outrages committed 
on the Jews by the lower orders of the people. The judges 
were therefore directed to adjudge what revenue should be 
paid by the Jews to the king for protection, licence to trade, 
and the like. The justices of the Jews used heretofore to 
be Jews and Christians, but henceforward they were to be 
Christians only. 

The justices itinerant went their circuits a second time 
before this king's death, when he delivered to them other 
capitula , with some few additions to the former. In that 
same year he appointed his justices of the forest to hold an 
iter , when they were commanded to summon in every 
county through which they passed, all archbishops, bishops, 
earls, barons, and all free tenants, with the chief officer, and 
four men of the town, to appear before them, to learn the 
king's commands, which were contained in certain articles 
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delivered to them, called assisce forestce, which, on account chap. 
of their rigour, caused great discontent in the kingdom. v 

The reign of king John has been considered memorable j 0 uk. 
on account of the grant of the great charter of liberties, 
well known by the name of Magna Charta, so called, as 
Lord Coke supposes, not so much from the quantity of the ^ln*t. 
matter, as from its importance. At the same time, it is ad¬ 
mitted on all hands, that it contains nothing but what was 
confirmatory of the common law, and the ancient usages of 
the realm, and is, properly speaking, only an enlargement of 
the charter of Henry I. and his successors. It was not, 
therefore, so much the grant itself, as the circumstances 
under which it was made, which, at that time, and ever 
since, has given such an interest to this transaction. 

In consequence of the discontent occasioned by the excesses 
and follies of this king, the barons formed a league at the 
dose of die year A. D. 1214, at Bury St. Edmund's, in Suf¬ 
folk, whence they proceeded soon after in hostile array to the 
king at London, demanding a confirmation of their liberties. 

The king was at first unwilling to yield to demands that 
were accompanied with such an air of menace, but finding 
the barons resolute in their purpose, and feeling himself 
straitened by his own deserted and necessitous condition, he 
at length agreed that a conference should be held at Run- 
ningmedc or Runcmedc, a meadow between Staines and 
Windsor, which Matthew of Westminster savs, was so liiackstonc’* 

• * Tracts. 

called to denote pratum consifii , because it had been here¬ 
tofore frequently the theatre of public deliberations. 

On the day appointed, namely, the 15th June, 1215, the 
barons came to the conference in great numbers, whilst the 
king was attended by a few only, who remained faithful to 
him. Having encamped apart like open enemies, the con¬ 
ference was then opened, and continued until the 19th; then 
some articles or heads, of agreement were drawn up, and 


reduced to the form of a charter, to which the king's seal was 
affixed. 

Copies of this charter, as also of the charter of the forest, i htiu. 
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were afterwards made in such number, that one was depo¬ 
sited in every county, or at least in every diocese. One copy 
is entered in a book, belonging to the archbishop's library at 
Lambeth; whence Sir Henry Spelman transcribed the articles 
into his Codew Vetervm Legum , which arc to be found in 
Wilkin’s collection; but, according to Mr. Justice Black- 
stone, the original articles themselves, from which his copy 
was exactly printed, is now in the Britisli Museum. It was 
in the possession of archbishop Laud, and after passing 
through many different hands, came at length to bishop 
Burnett, and afterwards to earl Stanhope, by whom it was 
presented to the British Museum. 

The articles are written on parchment, and thus endorsed 
in a cotemporary hand: “ Articuli magne carte libertatem 
sub sigillo regis Johannis.” They are said to be all legible 
and perfect, with the exception of a few letters. There are 
likewise supposed to be two, if not three, original copies, of 
which two arc in the British Museum, which were found in 
Sir Robert Cotton’s collection. A third, which was collated 
by Mr. Tyrrell, with Matthew Paris’s copy, was, at that 
time, in the archives of the dean and chapter of Salisbury, 
but it is not extant at present. 

The contents of this charter will be considered in the 
next reign, when it was confirmed, with some alterations, by 
Henry III.; this latter being the great charter, which is 
always referred to by writers on the laws and constitution of 
England, while that of John is only remembered in political 
history. Among the provisions contained in the charter of 
John, which were omitted in the subsequent charters, two 
are particularly entitled to notice; namely, first, that no 
scutage or aid was to be levied upon the subject, “ nisi per 
commune concilium regni nostri,” except in the three cases, 
in which, by the feudal law, the lord was entitled to them, 
namely, to redeem his person from captivity, to make liis son 
a knight, or to marry his daughter; and secondly, as regards 
the assembling of the commune consilium, for this purpose 
it was declared, that the king would summon all archbishops, 
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bishops, abbots, carls, and greater barons, “ SigiUatim per CHAP, 
litcras, et prseterca,” it is added, “ faciemus summoneri in v ^ '_ L , 
generali per vicecomites et ballivos nostros omnes illos qui de John. 
nobis tencnt in capitc;” which latter passage sufficiently 
shows what were the constituent members of the commune 
concilium in those days, of which more will be said here¬ 
after, in treating of parliaments. It may, however, here be 
observed, that the barons now claimed as a right, what they 
had heretofore performed as a duty, namely, their attend¬ 
ance in parliament; and that, by this grant on the part of 
the king, in compliance with their demands, they established 
for themselves a Tight to take a part at all times in the deli¬ 
berations on the affairs of the nation. 

To this king is also ascribed the establishment of the 
English laws in Ireland, when, in 1171, after the reduction rmh lawtiuto 
of the country by his father Henry II., he was sent over to Ircland ' 
govern that kingdom with kingly power. The accomplish¬ 
ment of this object was, however, not effected until the 12th 
year of this king's reign, when he again went into Ireland, 
and, taking with him some men learned in the laws, he as¬ 
sembled a parliament, and, with the consent of the Irish, 
ordained that English laws and customs should be there 
established. To this end he sent over judges, erected courts 
of judicature in Dublin, and other parts, and had a regular 
code of English laws deposited in the Exchequer of Dublin. 

For the 
he divid 

u if* 

of Dublin, Kildare, Meath, Uriel, Catherlogh, Kilkenny, 4lnst.34!>. 
Wexford, Waterford, Cork, Limerick, Tipperary, and 
Kerry, and appointed sheriffs and other officers to govern 
them, after the manner of England. 

He appears, also, not to have been altogether unconcerned Adminh- 
about the administration of justice in our English courts. ^ 
Sir Matthew Hale concludes, from the records of pleadings HaieR Hist, 
and proceedings in the courts, that they were making some Law » 
advances towards regularity. He is said to have imposed a 

K 


regular and more effectual execution of those laws, Hale’s Hist, 
ed Leinster and Munster into the several counties 5 / ‘ , A n ' Law ’ 
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fine pro stultiloquio , that is, for vicious pleading, whence 
arose the fines of beau pleader, pro pnlrhre p/antundo. 

The courts of King’s Bench and Common Pleas, were 
evidently distinct and independent jurisdictions in this reign; 
but still they were not so distinct, hut that common pleas 
were frequently held in 11. R.; and, indeed, many claimed 
as a privilege that they should answer in a suit before no 
one, nIni coram rege vel capital), justifAario ttuo. 

Much judicial business was still done in the county and 
inferior courts, as in the time of Henry II., and continued 
so for some time, as it brought much profit to the sheriffs. 

Although this king lost possession of Normandy, yet the 
isles of Jersey, Guernsey, Sark, and Alderney, which were 
parcels of that duchy, continued faithful to the crown of* 
1 hi gland, but were governed, for the most part, according to 
the laws and customs of Normandy. Prom the records in 
the Tower, we find that king John appointed twelve 
corona fores jura ton, or jurats, who were to hear and deter¬ 
mine all pleas of the crown. It appears, that the king’s 
writ did not run in these islands, although his commission 
did, but the commissioners were directed to judge according 
to the laws and customs of the isles. These laws and cus- 


1 Comm. 
100. 


toms may, for the most part,, be found in the Grand Cou- 
tumier of Normandy. In after times, these islands continued 
so distinct, that they were not bound by acts of parliament, 
unless particularly named. 


Arbitrary The arbitrary consecration of tithes, which were forbidden 
by the laws of Edgar and Canute, was not altogether done 
Co. 2 Inst, away, or was revived during the confusions of the times, 
sdlf. on Rope Innocent III. therefore, in his decretal epistle, directed 
Tithes, c. fi. the archbishop to sec that the tithes were paid to the re¬ 


spective parish churches. 
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V II A PTE It XI. 

HENRY III. 

Coii/ innation (if the Great Charter.—Magna Charta and Charta 
de Foresta separated.—lie new at (if the Confirmation. — Inspexi- 
mus of Edward J. — Cancelling both the Charters.—Their solemn 
Beconfirmation.—Contents of Magna Charta.—JJberty (if the 
Church.—Liberty of the Subject.—Delays in the Administration 
of Justice prohibited. — Franchises .— Exactions prohibited .— 

Abuses of Purveyance corrected. — Tenures.—Alienation re¬ 
stricted. — Mortmain.—Forms of administering Justice. — Courts . 

— King’s Bench.—Bancnm or Comnum Pleas.—County Court 
and Town.—Frivolous Prosecutions prevented.—Writ de Odin 
el Alia. — Amercements.—Jurisdiction of the Sheriff and other 
Officers .— Coroner.—Constable. — Bail{ff\ 

The reign of Henry III., like that of his father John, is II a p. 
interesting in a legal point of view, on account of the con- t ~ , 

firmation of the great charter, and the other legal enact- iiknryIII. 
mcnt&, whieli were made for the purpose either of declaring, 
confirming, abridging, or enlarging the common law. 

Although Henry III. was only nine years of age when he Cmtfinua - 
ascended the throne, yet the first public act which was done ^aitchar- 
in his name, with the advice of William Marcscall, earl of tcr * 
Pembroke, the king’s guardian, and that of Gualo, the 
pope’s legate, was the renewal of the great charter, with such 300. 
additions and alterations as were thought necessary. This Magna 
was done in a national council held at Bristol, A. I). 1216, chTJtl “if 
on which occasion the articles relating to the forest were F*>rc*t& sc - 
thrown into a separate charter, called the Charta Forestd », vara1ed ’ 
as distinguished from Magna Charta. The original of this 
charter, which was preserved in the cathedral of Durham. 

k 2 
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liad two endorsements upon it, the one entitled, “ Magna 
Carta Ilcnrici Regis III,;” the other, “Carta Henrici 
Regis de libertatibus concessis hominibus regni sui.” It 
was scaled with the seals of Gualo the legate, and William, 
earl of Pembroke, king John’s great seal having been lost 
in passing the washes of Lincolnshire, and no seal made for 
king Henry till two years after. Mr. Justice lllackstone 
maintains, that this charter was renewed either in the second 
or third year of this king, with considerable additions and 
improvements; and in confirmation of his position, he has 
given the charter itself with the several variations; but 
nothing satisfactory can be gathered from the historians of 
that day on this transaction. 

In the 9th year of this king’s reign, he was declared of 
age by a papal bull, being then seventeen years old. It 
was, therefore, thought expedient that he should confirm the 
act of his infancy; and, accordingly, after some demur on 
his part, and some alterations made in the charters them¬ 
selves, he confirmed Magna Charta and the Charta de 
Foresta, in the form in which they have been handed down 
to us. Of the originals of this charter, although one was 
sent to every county, yet, it appears, that very few are ex¬ 
tant. Rut an authentic entry of the great charter is to be 
found in the red book of the Exchequer. The copy of 
Magna Charta in the statute-book is taken from an in- 
spevimus of 25 Ed. I. in the statute roll, so called from the 
letters patent prefixed in the name of that king. “ Inspexi- 
mus Chartam Domini Henrici, quondam Regis Anglia?, 
patris nostri, de libertatibus Anglia; in ha?c verba.” Then 
follows the copy of Magna Charta, which may be presumed 
to be correct, from the direction given in the stat. 13. Ed. I. 
that in all exemplifications of former charters, the original 
was to be faithfully transcribed, “ de verbo in verbum sine 
additione, imitationc, transmutatione, vcl aliqua diminutionc.” 
Nevertheless, it varies in some particulars from the fore- 
mentioned charter of 9 Henry III. If the reader wishes to 
read more of these variations, he will find them ably stated 
in Mr. Justice Blackstonc’s I .aw Tracts, 
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Notwithstanding this confirmation of the charters, the 
king called a council three years after, to meet at Oxford, 
when he declared himself of full age; and taking the ad¬ 
ministration of affairs into his own hands, he, as his first step, 
cancelled both the charters, alleging that he had acted 
under the control of others. Although this measure excited 
much dissatisfaction, and drew forth some menaces, yet 
nothing further was done on the subject of the charters 
until the 30th year of the king, when, being in want of a 
supply, he was induced to yield to the wishes of the nation, 
by confirming them with much solemnity, in an assembly 
held in the great hall at Westminster. On this occasion 
the archbishop of Canterbury and the other bishops, ap¬ 
parelled in their pontificals, with tapers burning, denounced 
a sentence of excommunication against the breakers of the 
charters; when, casting down their tapers, extinguished and 
smoking, concluded with the execration— u So may all 
that incur this sentence be extinguished, and stink in hell ; VI 
upon which the king immediately subjoined, “ So help me 
God, 1 will keep all these tilings inviolate, as I am a man, 
as I am a Christian, as I am a knight, and as I am a king.'" 
As the confirmation of the charters was now sought for on 
every occasion, the king, being with his son Edward, in the 
power of Simon Montfort, was obliged, in order to obtain 
the enlargement of his son, to set his seal to a charter on the 
14th, A. D. 12G4, confirmatory of the preceding charters; 
besides which, there were some writs and proclamations, and 
a general provision in the statute of Marlebridgc for their 
observance. 

The contents of this famous charter, may be considered 
as they respect the privileges and liberties of the subject, 
the law of tenures, commerce, and the administration of 
justice. 

In the first place it was ordained, that the Anglican 
church should be free, and enjoy all its immunities, which 
was a confirmation of a similar clause in the charter of 
Henry I., and also of the common law. But that clause in 
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John’s charter, which gave the dean and chapter of cathe¬ 
drals the liberty of electing bishops, without the consent of 
the king, if it were refused, was omitted in this charter. 

The liberty of the subject, both as to his person and his 
property, was secured by a special provision in chap. 29- 
Nullus liber homo capiatur vel imprisonetur vel disscisietur 
de libero tenemento suo nisi per legale judicium parium 
suorum, vel per legem terra*." liy the judicium parium 
is here to be understood, either in a particular sense the 
trial of any baron by his peers or equals, being lords in par¬ 
liament, or, in a general sense, the trial by jury; both which 
was in conformity with the principles and practices of the 
common law, as has been before clearly pointed out. 

The clause “ nisi per legem terrae," that is, but by the law 
of the land, implied that no one should be put to answer 
without presentment before justices, by the due process of 
the common law, and the old law of the land. The last 
clause, “ nulli vendemus, nulli negabimus, aut differemus 
rectum vel justitiam," is supposed to refer to the fines and 
oblations, which were made to the king for the purpose of 
obtaining justice; and which, though sanctioned by the 
usage of the times, was considered oppressive, and was 
doubtless exceedingly irregular. The ancient records of the 
Exchequer contain numerous instances of money, horses, 
or other valuables, given for the express purpose of being 
enabled the better to prosecute a suit; and sometimes the 
litigant party proffered the king a certain portion, as a half, 
a fourth, &c. payable out of the debts which the king, as the 
administrator of justice, should help them in recovering; 
which practice, being liable to much abuse and many incon¬ 
veniences, was done away by this provision. But fines on 
originals being certain, were, notwithstanding this provision, 
continued. Bracton, likewise, alludes to the practice of 
tendering the demimark, as it was afterwards called, in case 
where the tenant in a writ of right suspected that the de¬ 
mandant had not alleged the seisin of his ancestor within 
the time of limitation, he might dare de mo, in order that 
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the time of seisin might be inquired of, which, being a re¬ 
gular proceeding, and sanctioned by the common law, did 
not come within the meaning of the statute. 

Besides this general immunity, the ancient liberties and 
customs of the city of London, and other cities and towns, 
were confirmed by chap. 9. The franchises of London were 
doubtless of great antiquity, and suited to the importance of 
that place, which, in the time of the Romans, as well as the 
Saxons, was celebrated for its wealth and commerce. The 
citizens of London enjoyed, among other privileges, the 
liberty of the chase before the Conquest, for we find this 
confirmed to them by the charter of Henry I.: “ Quod cives 
Londoniic habcant fugaccs suas ad fugandum sicut melius 
et plcnius liabucrunt antecessorcs corum. 11 This city was 
governed by portgreves long after the Conquest: Richard I. 
is supposed first to have given them a mayor; and king 
John, who granted them a charter, to be governed by a 
mayor, also gave them liberty to choose their own mayor. 
Ilenry III. granted to the city of London the shrievalty of 
London and Middlesex, and to the sheriffs for the time 
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being, the special privilege that they should not be judged 
for any offence that might incur the loss of life or limb, but 
according to the laws of the city. The courts of the city 
were, as the names of many of them testify, of Saxon origin, 
as the hustings, which, from the Saxon hus , house, seat, or 
bench ; and things or causes, signified the same as the court 
of Common l*lcas; the wardmote answering to the hundred 
court; and the hallmote or folkmotc, which was the rou- 
ventio civium , something similar to the Common Hall of 
modern times. 


As to the franchises of the Cinque Forts, which come Bract. l lit. 
within the statute, they arc also expressly mentioned by 
Bracton, on account of their importance. In the time of the 
Saxons, there were but three of these privileged ports, which 
are mentioned in domesday-book, namely, Hover, Sandwich, 
and Romney; to these, the Conqueror is said to have added 
two others, namely, Hastings and Ilithe; whence, from their 
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number, they acquired the name of Quinque Portus, or 
Cinque Ports. Two others are said to have been added by 
John, but Bracton speaks only of live. 

As many exactions had been made for erecting bridges, 
banks, and bulwarks, it was declared by chap. 15, that no 
town or freeman should be distrained to make bridges or 
banks, but only those who were formerly liable in the reign 
of Henry II. For the same reason, none were, by chap. 16, 
to have the exclusive right of fishing, except such as enjoyed 
that privilege in the reign of Henry II.; and all weirs or 
kidels were, by chap. 23, to be destroyed, except such as 
were placed on the coast. Such erections were considered 
as a species of purpresturc, and of course were forbidden by 
the common law. 


Abuses of To prevent the abuses of purveyance, it was enacted, by 
Corrected, chap. 19, that no constable of a castle or bailiff* was to take 

com or cattle of any one, except an inhabitant; and by 
chap. 20, that no knight was to be distrained to give money 
for keeping castle guard, if he would either do it in person 
or by substitute: moreover, by chap. 21, no sheriff or bailiff* 
of the king was to take any horses or carts for the king’s use, 
but at the old limited price. To abate the rigour with which 
the king's debts were exacted, it was declared by chap. 8, 
that neither the king nor his bailiff would seize any land or 
rent for a debt, nor were the pledges to be distrained, so long 
as the principal was of sufficient security. Before this char¬ 
ter, the king, by the common law, had, for his debt, execu¬ 
tion of the body, lands, and goods, of the debtor. 

Tenures. In regard to tenures, several provisions were made, with 
a view of defining the feudal law, so as to abate its rigours. 
Ante, p. 7ft. Reliefs, which, in the time of Henry II., depended upon the 
iTllen. in.' pleasure of the king, were, by chap. 2, to be fixed at the rate 
2 * of the antiquum relevium , namely, 1002. for an earldom, 
and 100 marks for a barony. In the case of escheats, the 
heir was, by chap. 31, to pay die king no other relief than 
what he would have paid the baron. Scutage was to be 
taken as in the reign of Henry II. Wardships, particularly 
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in regard to the king's tenants, were defined, in conformity CHAP, 
with the common law, by chap. 3, 4, 5, and 27- The king t XI ~ , , 
was, by chap. 22, to have the year and day of those con- hbhbyIII. 
victed of felony, but not the waste, as in Glanville’s time. Mag< Chart. 
The rights of widows were defined by chap. 7> much in their 9 Hen. IlI. 
favour. The widow was to receive her dower without diffi- c. 22 . * 

culty ; and if it had not been assigned to her before, it was chart* 

to be assigned after her husband's death, namely, a third 9 Hen. ill. 
part of all the lands of her husband, which were his during Ci 7* 
her coverture; whereby it appears that the law of dower was 
enlarged since Glanville's time, when a woman could only Ante, p. 80. 
have a third of what her husband possessed at the marriage. 

It is also added in the last charter of Henry III. although 
omitted in the previous charters, that she was, before the 
assignment, to have her reasonable estover, that is, her 
sustenance allowed her; and she might, if she pleased, con- Hlackstone'e 
tinuc forty days after his death in the chief house of her ■ Lr,lct *> 
husband, if it were not a castle. This was afterwards called 
her quarantine. 

A provision against the alienation of lands was made by sMcnaiion 

A J T( strict c<l 

chap. 32, which is not to be found in the charter of king M (;h ^ 
John, or in that first given by this king, namely, “ Nullus u lien. ill. 
liber homo det de caetero amplius alicui, vel vendet alicui c ‘ 32, 
dc terra sua, quam ut dc residue tome sum possit suffici- 
enter fieri domino foedi servitium ei debitum, quod pertinet 
ad fiedum ilium." The purpose of this provision was to Blackat. ubi 
uphold and preserve feudal tenures, which suffered much s,,pr “' 
from the practice of subinfeudation; that is, of tenants 
making feoffments of their lands, or others to hold them of 
their superior lords; whereby the latter were in time stripped 
of their profits of wardships and marriages, which fell into 
the hands of the mesne or middle lords, who, being likewise 
thereby impoverished, were disabled from doing their ser¬ 
vices to their superiors. 

Another restriction was put on alienating lands, by chap. Mag. Chant. 
36, whereby it was ordained, that it should not be lawful, for j! IIL 
the future, for any one to give his land to a religious house, 
and to take it back again to hold of that house; nor should 
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ciiap. it be lawful for a religious liouse to take lands of any one, 
t > X1 ‘, . and lease them out to the donor. This sort of alienation is 
IIenhvIII. called mortmain, from the two words manus mortua, a dead 
Mortmain, hand, so called, as Sir Edward Coke supposes, from the 
Co. Inst. 2 . effect of the alienation, for that thereby the lords lost their 
3 knights'* services, and their escheats, See.; or it may, with 

equal propriety, be explained by supposing that, as ecclesi¬ 
astical bodies consisted of members who were considered as 
l Comm. dead in law, land holdcn by such persons was literally held 
41 in mortua manu. 


Forms of The modes of administering justice, both as respects the 
inff justice' jurisdiction of courts and their proceedings, as also the re¬ 
dress of injuries, were defined by this charter. 

Courts. One of the most important regulations on the subject of 

Map. Chart, courts, is that contained in chap. 11, which ordained that 
c. li. i Commuma placita non sequantur nostram curiam sed 
tencantur in aliquo certo loco, - ” by which it was understood, 
that the communia placita , common pleas, that is, suits be¬ 
tween party and party, were no longer to be entertained in 
Curia Regis, which always followed the person of the king, 
but were to be determined in a stationary court, whither all 
Mad. Hist, persons might resort. By this regulation, the distinction 
Exdicq. between the courts of King’s Bench and Common Pleas, or 
Dial, dc Common Bench, as it was otherwise called, was fully csta- 
Reevcs’llis. blished by law, although, as before observed, it had been 
i. 245. gradually forming by practice: henceforth these courts were 

King's distinguished by different appellations; the Curia llcgis 

II t | * 

,t,<, being styled Curia Regis coram ipso rege , coram nobis , or 
coram Domino Rege ubicunque fuerit , although it still 
retained the old appellations of Aula Regis , Curia Nostra , 
and Curia Magna. This court retained these names, be¬ 
cause, although our kings had probably for some time ceased 
to sit in person there, to hear and determine causes, yet the 
causes which were heard in that court properly belonged to 
the king. 


Hancnm.) or 

Common 

Fleas. 


The Bancum , or Bench, was called Curia Regis apud 
I Vcstmona&terium , or dc Wcstmonasterio , Justiliarii in 
Banco sedentes , or Justitiarii de Banco. The description 
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given by Bracton of the different courts corresponds with c H A i\ 
what has been advanced on this subject, namely, that they t XI, < , 
had become distinct courts before this time, but their juris- n EKnY ni. 
diction was not defined until now. “ Habet rex,” says this Bract j o;{ 
author, speaking of the King’s Bench, “ plures Curias in 4 In8t * 
quibus diversa 1 actiones terminantur, et illarum curiarum 
liabct unam sicut aulam regiam ct justiciarios capitales qui 
proprias causas regias terminant, et alioruin omnium per 
qucrclam, vcl per privilegium, seu libertatem,” whereby it 
appears that the King’s Bench was now considered as pe¬ 
culiarly the king’s court, where causes, which particularly 
concerned the king’s crown and dignity, were heard, and 
where the causes that concerned the subjects with one ano¬ 
ther were heard only by a particular privilege. Of the 
justices who sat in this court, he adds, that some were 
“ capitalcs generalcs perpetui et majores,” who were near 
the person of the king, “ a latere regis residentes,” and formed 
a court of appeal, according to the old usage, and took cog¬ 
nizance of all errors in judgment of inferior jurisdictions, 

“ qui omnium aliorum corrigerc tenentur injurias et 
errores.” In speaking of the Common l’lcas, he observes, 

“ Habet ctiam curiam ct justitiarios in banco residentes qui 
cognoscunt de omnibus placitis,de quibus authoritatem habent 
cognoscendi, ct sine warranto jurisdictionem non habent nec 
cocrcionem,” from which it is clear that the Bench had no 
authority but by the writs returnable there. 

The distinction of pleas, which marked the jurisdiction of Co. 2 Inst, 
the two courts, was now made in the language of modem Bract, lift, 
times, namely, into pin vita coronce, pleas of the crown, and 
rommunia p/anta, common pleas, which answered to the 
plant,a criminalia, and the planta civi/ia, of Glanvillc: Ante, p. loo. 
the former of these, which belonged to the King’s Bench, 
were so called, because, as Bracton observes, “ spcctant ad Bract, lio. 
coronam et dignitatem regis;” and the latter, which be¬ 
longed to the court of Common Pleas, were so named, 
because they were held between subject and subject in civil 
matters. 
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The salary of the justices of the King’s Dench was 20/. 
per annum in the third year of this king, and 40/. in the 
forty-third year; that of the chief baron of the Exchequer 
40 marks, of the other barons 20 marks, in the twenty- 
seventh year, but in the forty-ninth year 40/. The chief 
justice of the Common Fleas had 100 marks per annum. 
The title of Capital™ Justitiarius ad Placita coram Regc 
tenenda , was substituted for Justitiarius to t ins Anglia*. 
Philip Basset was the last justiciary of all England; after 
which, each of the courts of King’s Bench and Common 
Pleas had a chief justice. The first, who had the appel¬ 
lation of capital™ jnsiiciarius, was Gilbert de Preston, who 
by that, had his livery of robes in 1 E. 1. 

It appears that the clergy continued to practise in the 
secular courts in this reign, and that many dignitaries of the 
church were justices in the court of Westminster, notwith¬ 
standing the prohibition in the provincial and legantine con¬ 
stitutions, that “ Nec advocati sint clerici vel sacerdotes in 
foro seculari nisi vel proprias causas vel miscrabilium pro- 
sequentur.” 

For the more speedy administration of justice, a provision 
was made in chap. 12, for justices to go a circuit once every 
year, without waiting for the justices in eyre, who usually 
went only once in seven years. Before the making of this 
statute, writs of assize of novel disseisin and mart tf ancestor , 
were returnable as in Glanville’s time, coram me vel justi - 
tiariis mew , but now they were returnable, coram justiti- 
ariis nostris cum in Mas partes venirent: by force of this 
regulation, the king, or, in his absence, the chief justiciary, 
sent justices into every county once a year. These justices 
were afterwards distinguished by the names of Justices of 
Assize and Nisi Prius, as will be further explained in its 
proper place. 

The two courts of the sheriff, namely, comitatus 9 the 
county court, and turnus , the tourn, as they were now 
called, were regulated by chap. 35. The former was to be 
held in the accustomed place from month to month, as it 
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had been in the time of the Saxons, but no oftencr; and the 
tourn was to be held twice a year, namely, after Easter and 
Michaelmas; and at the latter time a view of frankpledge 
was to be held, for the purpose of taking the oath of all 
above twelve years of age, who were to enter into some 
decennary, according to the old law. 

31y chap. 28, provision was made against frivolous and 
vexatious prosecutions, wherein it was enjoined that “ Nullus 
ballivus de caetero ponat aliquem ad legem manifestam nec 
ad juramentum simplici loqucbi suo sine testibus fidelibus 
ad hoc inductis.” The h\v manifesto here spoken of, called 
by Glanville le.v op parens , referred to the trial by the 
ordeal, or by that of the duel, which being considered as 
judivia Dei , were supposed to bring to light that which was 
hidden. Pmi ere ad juramentum , was the putting a man 
to purge himself by compurgators in a criminal suit, or by 
serf a tores in a civil suit. Erom this statute we may gather 
that no free man was to be put to any of these trials, unless 
the plaintiff corroborated his loqnela , plaint or declaration, 
by credible witnesses. Whether this was a novel regu¬ 
lation, or only confirmatory of the common law, it is not 
possible, with certainty, to determine: but the latter suppo¬ 
sition seems to be the most probable, because, among the 
Saxons, nothing could lie done without witnesses, and the 
same practice, doubtless, prevailed as far as the violences and 
disorders that followed the Conquest would admit. Hence¬ 
forth we find that all declarations of the plaintiff’ concluded 
with these words, bide producit seetam , which words con¬ 
tinued to be used after the practice of bringing the sevta 
had ceased. 


CHAP. 

XI. 


HenuyIII. 


Fiivolou* 
proiccutionn 
prevented. 
Mag. ('hart. 
it Hen. lit. 
c. 2». 


Spclm. 
Gloss. ml 
Voc. 


The secta or sertatores , peculiarly signified such wit¬ 
nesses as were brought either by the plaintiff’ or by the 
defendant, which proceeding, as regarded the defendant, 
was, as before observed, called waging his law. The plain- Bran. no. 
tiff* was obliged to procure two persons as his secta , and the 2 ‘ 
defendant double the number, in waging his law; if the plain¬ 
tiff brought only two witnesses, the defendant brought four. 
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and so for every witness of the plaintiff's, two persons, until 
it came to the number of twelve. 

If the secta for the plaintiff 1 were found, on examination, 
not to agree in their account, the tenant was not obliged to 
wage his law against that secta; and, on the other hand, if 
the complainant had proof, as Instruments and sealed char¬ 
ters, no defence per legem was admitted. For wager of law 
was admitted only in stipulations and contracts, entered into 
by the agreement of the parties, as in promises, gifts, sales, 
and the like. It was not necessary for the secta to be of the 
same rank as the principal, provided they were trustworthy 
and of good repute. The tenant could not, however, wage 
his law by means of an attorney, instituted for that purpose, 
but was obliged to do it in person. Such was the practice of 
the courts in regard to the secta and wager of law, which 
was the subject of the statute. 

A provision against false imprisonment, or imprisonment 
on false charges, was made in chap. 26, in confirmation of 
the common law, appointing the writ de inquisilione, other¬ 
wise called breve de odio et atia, or breve de bono et mala, 
to be given gratis. This writ, which in those days was a 
great security for personal liberty, lay for any one committed 
to prison on a charge of homicide, who otherwise could not 
be bailed. It was directed to the sheriff, commanding him 
to make inquisition by the oaths of lawful men, whether the 
accused party was rettatus odio et atia , L e. charged through 
hatred or malice; and in case it was found that he committed 
the deed se defendendo vel per imfortwiium , in self- 
defence, or by mischance, then a writ of tradas in ballium 
might issue, commanding the sheriff, if the prisoner could 
find twelve good and lawful men of the county to be main¬ 
prise for him, he should deliver him into the hands of the 
sureties. That the writ was not introduced by statute is 
clear, from what Glanville observes, that persons accused of 
homicide, might sometimes, at the king's pleasure, be dis¬ 
charged on giving pledges; but by this article in the char¬ 
ter, it appears that the king gave up his prerogative of 
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refusing this writ if lie thought proper; for it is added, that 
the writ turn negalur should not be refused. 

The practice of the courts in regard to the misericordin 
or amercement, was defined and limited by chap. 14, which 
ordained that no freeman should be amerced, but according 
to the measure of his offence, saving, in the language of 
(ilanville, his ctmtenementum , countenance, or necessary sup¬ 
port ; as for a merchant, his merchandise, or for a husband¬ 
man, his weinage, that is as much as to say, his carts and 
implements of husbandry. Moreover, no amercement was 
to be assessed but by the oaths of honest and lawful men in 
the vicinage. Upon this statute was grounded the writ 
afterwards called de modcratd miscrivordia. 
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This provision was confirmatory of the common law, as we LL. lien. I. 
learn from the laws of Henry I. which ordained that amerce- c * 1# 
moots were not to be assessed as they had been in his father’s 
and brother’s time, but as they had been in the reigns of 
their Saxon predecessors. 

As the due administration of justice particularly concerned Jurisdiction 
the life and person of the subject, and ought therefore to be 'uuttn'Hr 
intrusted to persons of discretion, well versed in the laws, it officers. 
was ordained, by chap. 17 » that no sheriff, coroner, con- 
stable, or other bailiff of the king, should hold pleas of the c. 17* 
crown, liy this statute the authority of the sheriff to hear “ nst * 
and determine theft and other felonies, as in the time of CHanv.i. l. 
Glanville, was done away. This restriction, probably, re¬ 
duced the jurisdiction of the sheriff* to its original state, as 
it was in the time of the Saxons. 


Coroner, in the Latin of the middle ages coronator , from Coroner, 
comma , the crown, was so called because he took cognizance 
only of pleas of the crown, and was the principal conservator 
of the peace. If any credit is due to the Mirror, his office w "- c * *• 
was of great antiquity, having been established by the Saxon 
kings; but it is most probable that such offices were esta¬ 
blished soon after the Conquest. They are first mentioned Wills. Irfg. 
by name in this charter, although allusion is made to the 
office in the Capitula of Henry II., and in those given in the 
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rcign of Richard I. to the justices in eyre ; wherein they were 
commissioned to choose three knights and one clerk in every 
county, to be eustodes plavltorum corona;. The office of 
the coroner was then, as it is now, to make inquisition, when 
any man came to a violent or untimely death, super vicum 
corporis , and to take indictments thereon; also to inquire 
concerning treasure trove, and to take appeals de raptu 
virginum , de pace ct pfagis , &c. 

Of the constable, a high officer of the crown, mention has 
already been made; but the constable here referred to was 
a judicial officer, who acted as a warden or keeper, as appears 
from chap. 19 of this charter, and other records, as the con¬ 
stable of the castle of Dover, or of the Cinque Ports, which 
was the same-as the warden of the Castle and Cinque Ports. 

Bailiff, from the French bailiff\ was, properly speaking, 
any officer or minister who acted in the name and for ano¬ 
ther, so called, because a commission was bailed or delivered 
to him. The name was introduced at the Conquest, like the 
former word constable, and has been commonly applied to 
inferior officers, although the sheriff calls his county a baili¬ 
wick. For the most part, the bailiff was, and is, bailiff either 
of a hundred, a liberty, or a manor, &c., and as such may 
act for another in the place of liis employer. 

To this charter are added the usual words, hits testilms, 
with a list of the greatest names in the kingdom, among the 
lords spiritual and temporal. This conclusion of the king's 
grants, with the words hits testibus , was continued until the 
reign of Richard II. when it was laid aside in all cases, 
except in patents of creation. Since that time they have 
concluded with the words teste me ipso , or in cujus rei tes¬ 
timonium- has literas nostras fieri feeimus patenter teste 
me ipso. The ancient deeds of subjects retained this form 
until the reign of Henry VIII. 
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CHAPTER XII. 

HENRY III. 

Carla de Forestd.—Dcafforcsting Forests.—Privileges and Ex¬ 
emptions from the Forest Lams.—Right of Common.—hawing 
Dogs.—Punishment if Offences against the Forest Laws.— 

Officers of the Forest.—Courts of the Forest.—Statntum Hi¬ 
bernia.—Statute tf Merlon.—Statute of Marlcbridge. — Juris¬ 
diction of Courts.—Writ tf Entry.—Writ if Waste. — Process. 

—Proceedings in the Eyre.—Grand Jury.—Petty Jury.— 

Wager of Battle.—Abolition of the Ordeal.—Wager if haw .— 

Bracton. 

The Carta de Foresta, which, as before observed, was, in CHAP. 

. . XII. 

this reign, drawn up in a distinct form, contained the most > 

important points of the forest law. The hardships of these HenhyIII. 

laws were felt so sensibly at this period, that the defining carta de 

and limiting them by express restrictions, was sought for ForcstA - 

with even more earnestness than Magna Charta itself. 9 Hcn * II1 " 

Among the grievances which fell heaviest on the subject, pcajfbrext- 

by reason of these laws, was the practice which had been tl,g J ore * u ' 

introduced by the Conqueror, of afforesting or converting 

into forests, not only the king's demesne, but also the lands 

of other persons. It is said by historians, that the erection 

of the forest occasioned the destruction of twenty-two 

churches and villages, besides chapels and manors, for the 

space of thirty miles together. In the reigns of Henry II., Dial.tleScac. 

Richard I., and John, afforestations are said to have been l?’ 1 ’' 

_ ' Keg. I* or. 

made within their own and other men's grounds. To Hale’s Hist, 
remedy this evil, the first chapter of the Carta de Ftvrexla. J. 
directed that all forests should be viewed by good and lawful j ! "| V 
men, and if it was proved that the king had any woods, except c. i. ;t. 

i. 
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the demesne turned into forest, to the prejudice of tlic owner’s 
wood, it was to be disafforested forthwith, but the royal 
woods were to remain forest, with a saving of the common 
of herbage, and other things, which had been heretofore 
enjoyed. The same direction was given in chap. 3, in re¬ 
gard to such forests as had been afforested by Richard I. 
and of John. The ground thus disafforested, was termed 
the purlieu, from the French pur and lieu , that is, a place 
clear and exempt. The perambulation, whereby the pur¬ 
lieu was disafforested, was called in tlic French pour allce. 
In order to carry into effect this provision, Hugh de 
Neville, and Brian de Lisle, were appointed commissioners, 
to take inquisitions of the ancient metes and bounds of the 
forest, as cither Henry II. or any king after him had en¬ 
larged ; and in this reign there were several perambulations 
made, as also in subsequent reigns. 

Some privileges and exemptions were likewise either 
granted or confirmed by this charter: as, that any archbishop, 
bishop, earl, or baron, coming to the king at his command, 
might take and kill one or two of the king’s deer, by view of 
die forester if he was present; if not, then he might do it 
upon blowing a horn, that it might not look like a theft. 
Also archbishops, bishops, and others, having woods in 
forests, were to have them as they enjoyed them at the first 
coronation of Henry II., and should be quit of all purpres- 
tures, wastes, and assarts, that is, digging up of the ground, 
which they might have committed therein before the second 
year of the reign of Henry III. 

The right of common was confirmed to such as had before 
enjoyed it: also every freeman was permitted to agist, that 
is, to depasture and feed off his own wood within the king’s 
forest, and likewise take his pannage or pawnage, for which 
purpose he might freely drive his swine through the 
demesne woods; and if they lay a night in the forest, they 
were not to be charged any tiling. Besides the above- 
mentioned use of their own woods, freemen were permitted 
to make in their woods, lands, and water-courses, mill- 
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LL. Hen. I. 
apud Wilk. 
c. 17. 


springs, pools, dikes, or arable grounds, provided they did CHAP, 
not enclose such arable grounds, nor cause a nuisance to t ' 

their neighbours. HenhyIII. 

As by the law of the forest, dogs were not allowed within Lowing 
the precincts of the forest, unless they were lawed or expe- 
ditated, as it was called, provision was made that this expe- 9 Hen. in! 
ditation should be done in a less cruel manner than hereto- c - 
fore; that is, the three claws were to be taken off, but not the 
ball of the foot cut off, as had been the practice. A similar 
humane regulation is enjoined in regard to the expeditation 
of dogs, in the laws of Henry I. 

Offences against the forest laws were not to be punished Punishment 
with the loss of life or limb, but only with an amercement, or 
imprisonment for a year and a day. If any forester found f inest fa#ew - 
any person hunting without warrant, he was to arrest his o^jen^llT’ 
body and carry him to prison, from which he was not to be c - 10. 
delivered without special warrant from the king. But per- La'w W pt. 2. 
sons were bailable if not taken in the mainour , mainceuvre , 4 ^ ^ 

or manner. This mainour was of three kinds, namely, stable 298. 
stand, i. e. standing with a bow, gun, or knife, or with grey¬ 
hounds, ready to shoot or course; dog-draw, that is, drawing 
after a deer which the dog had hurt; backbear, that is, 
carrying away the deer which he had killed; and lastly, 
bloody-hand, that is, having his hands covered with the 
blood of the deer which he had killed. A person not taken 
in the manner might be attached by his goods. 

Besides, the officers and courts of the forest were also Officers of 
regulated by this charter. The officers of the forest were [* s ‘ t 
the justice in eyre; the chief warden of the forest, next to mb. 
the justice, whose office it was to bail and discharge of- c ^' de For ' 
fenders; the regardcr of the forest, who had to walk over J^ nw ; >r ^ ,r * 
the whole forest, and view every bailiwick of the same, and ’ * 

certify all trespasses committed therein; the ranger, who 
had to drive the beasts of vencry out of the purlieus into 
the forest; the verderor, whose office it was to look to the Cart, de For. 
vert or green of the forest, and to see that it was maintained; ® y^ 11, llr * 
the forester, whose business it was to see to venison and 
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CHAP, vert within his walk, and to present the offences and attach* 
( ments at the next court of attachments and swainmote; the 

IIeniiyJIT. a g> s t° r » w ho had to receive and take in cattle for agistment, 
and to present all trespasses committed by cattle within the 
forest; the beadle, an officer of Saxon origin, from bydden , 
to call or warn, who warned all the courts of the forest, cxe- 


COHI t* Of 
the forest. 

Co. 4 Inst. 
2R». 

Cart, do For. 
9 lien. III. 
c. II. 

Ibid. c. G. 
Ibid. c. G. 


cuted process, and made all proclamations, &c. 

The courts of the forest, were the court of attachment or 
woodmote, held before the verderors every forty days, where 
the forester brought in the attachments, de viridi et re- 
natitme , that is, concerning vert and venison, which were 
certified and enrolled by the former; the court of regards, 
or survey of dogs, held every third year, to take inquisition 
of the lawing of dogs; the swainmote, held three times a 
year, when the agistors came together to take agistment; 
at which time the drift of the forest was made, that is, all 


the animals were to be driven together into one pound, to 
sec that those who eommoned did so with 6uch kind of 


cattle, as they, by prescription or grant, ought to do. 
Swainmotes were, according to the charter, to be held in 
Co. 4 Inst, those counties only where they had used to be held. The 
last and principal court of the forest, was the court of the 
chief justice in eyre, who had authority to hear and deter¬ 
mine all manner of pleas concerning vert and venison, for 
the maintenance of the king's game, and all manner of trees, 
for cover, browse, and pannage. These courts were, at that 
time, and for several centuries after, held very regularly, 
but they gradually fell into disuse, as the laws of the forest 
lost their force. The last court of justice, the proceedings 
of which are recorded, was held before the earl of Holland, 
in the reign of Charles I. of which the reports of Sir W. 
Jones furnish us with an account. After the restoration, 
another was held, proforma only, before the carl of Oxford, 
which appears to have been the last. 
statuium The other public acts of this reign, were the Statutum 
14 Hen* III Hihcrnur^ passed in the fourth year of this king, for the 
purpose of defining to the judges of Ireland, the English 
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law in regard to coheiresses; the provisions, or statute of 
Merton, so called, because it was passed at the monastery of 
the canons regular of Merton, in the presence of the arch¬ 
bishop and most of the barons of the realm, who were as¬ 
sembled at the coronation of the king and his queen Eleanor, 
in the twentieth year of his reign; and the statute of Marlc- 
bridge or Marlborough, so called because it was passed at 
Marlborough in the fifty-second year. These two latter 
statutes contained provisions principally in regard to tenures 
and their incidents. Erom the statute of Merton, we learn 
that the clergy made a fruitless attempt to get the principle 
of the canon and civil law, in regard to special bastardy, as 
before mentioned, adopted into the law of England, which 
called forth the noted reply of the barons—“ Nolumus 
leges Anglia: mutari." Furthermore, in order to set this 
matter at rest, we are informed that the king assembled a 
council in the same year, consisting of several lords and 
bishops, when it was agreed, that whenever the issue natus 
ante matrimonium , arose in the king's courts, the plea 
should be transmitted to the ordinary, and inquisition be 
mads, utrum tails natus fuerit ante sponsalia sive matrix 
monium vel post, to which the ordinary was to send his 
answer in the very words of the requisition, without any 
cavil, that is, without giving any opinion. In consequence 
of this strict adherence to the letter of the common law, the 
courts began to consider, that when special bastardy was 
pleaded in bar of a descent, it was not needful to refer the 
plea to the spiritual court, as the legality of the marriage 
was not called in question. It appears also, from the same 
statute, that the barons petitioned that they might imprison 
such as they should take in the parks, and that they 
should have prisons of their own, but the petition was not 
granted. 

In the statutes of both Merton and Marlebridge, provi¬ 
sions were made for the better administration of justice. 
The service of attending the lord's court, was regulated in 
favour of the suitors or tenants, so that thev were admitted 
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to appear by attorney. This service, which is now, for the 
first time, mentioned by the name of aecta ad curiam , or 
suit service, was, as before observed, a part of the feudal 
system, which had existed among the Saxons. 

Archbishops, bishops, barons, and others, were exempted 
from their attendance at the toum, which, while it lightened 
their burdens, materially lessened the dignity of this hitherto 
important court. 

Fines, pro pulchrc placitando , for beaupleader or fair 
pleading, that is, for not pleading fairly or aptly to the 
purpose, were no longer to be taken in the county court, the 
hundred, or the court-baron. Beaupleader, before called 
stultiloquium, was, as Lord Coke observes, as well in respect 
of the vicious pleading, as of the fair pleading, by way of 
amendment. Mr. Reeves understands by the fair pleading, 
specious and favourable pleading; to obtain which, the 
suitors were obliged to pay a fine. It appears by this sta¬ 
tute, that only arbitrary and uncertain fines were done away, 
and there stiU remained the certain fines, which had been 
fixed by the rules of the superior court. 

These inferior jurisdictions were, in other particulars, 
restricted. Fleas of false judgment, were to be held in none 
but the king's court, because, as the statute observes,-they 
“ specialiter spectant ad coronam et dignitatem regis.” 
Likewise amercements, which had heretofore been taken by 
escheators and other officers, were henceforth to be taken 
only by the capitales justiciarii. Moreover, persons who 
had charters and liberties, exempting them from being 
empannelled on juries, were, nevertheless, to submit to be 
sworn in cases where right could not be done without them. 

Some remedies were likewise now introduced, either by 
statute or at common law. Among these, the most import¬ 
ant was the breve de ingresm , or writ of entry, which had 
been framed as a remedy in many cases, where an assize of 
novel disseisin could not be employed, as for a widow when 
her husband had aliened her maritagium without her con¬ 
sent, which was called a cui in vita, or for a lord to recover 
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his escheat, when his tenant committed felony, called a writ 
of escheat, and the like. This writ varied in its form great¬ 
ly, according to the circumstances of the ease, and lay 
against all who had any entry within the degrees. By the 
degrees, it was understood, that when the writ was ad tar- 
mhium qui preeteriit , that is, lay for the person who made 
the demise, that was one degree; if the writ was in the per, 
that is, if the tenant was said in the terms of the writ, to 
have his entry per, by such a one, that was the second 
degree; and if the writ was in the per and aid, that is, if 
the tenant was said to have his entry by such a one, rui, to 
whom the land in question was demised, that was the third 
degree; beyond this, the demandant was driven to his writ 
of right, until the .statute of Marlehridgc provided a new 
writ of entry, called a writ in the post , from the words used 
in the writ, “ Quod idem A. non liabet ingrossum nisi post," 
such and such alienations generally, without stating the 
stage or degrees by which the alienation happened. This 
action was likewise so far limited in point of time, that if 
propter longissimum ingresmm, the right of the demandant 
could not be proved, propria rim et anditn , he was then 
driven to his writ of right. It is, however, worthy of obser¬ 
vation, that the writ of ejectiona firmer, or a writ of eject¬ 
ment, which was first introduced in the reign of Edward III. 
has since been employed to determine all questions of this 
kind. 

A writ of waste was given by the statute of Marlehridgc 
against lessees for life and years, which. Lord Coke sup¬ 
poses, did not lie at common law; but Bracton, who appears 
to have written before this statute, speaks particularly on the 
subject, and states at large the process against a widow who 
committed waste. 

Among the disorders of those times, it appears to have 
become the practice for powerful men to distrain their neigh¬ 
bours unlawfully: wherefore, for the suppression of these 
evils, various regulations were made on this subject, by the 
statute of Marlehridgc. Among other things, that a fine 

l 4 


c: II A P. 
XU. 


IJknkyIII. 


Bract. 321. • 
Beeves’ Ilis. 
i. 3!>7. 


Slat. Alar), 
c. Hi). 

(’<>. 2 Inst. 
133. 


Bract. 3 HI. 


I Vlit of 
waxlr. 

8tat. Marl, 
c. 23. 

Co. 2 Inst. 
14f». 

Bract. 31 ». 
Reeves’ His. 

U. /•). 


Slat. Marl, 
e. 1,2,3,4,15 



152 


HISTORY OF 


CHAP. 

XII. 

Hekrtiit 
B ract. 155. 


Mi- Gul. I. 
c. 42. 


8 tat. Dies 
Conunun. 
in Banco. 

51 lien. III. 
Reeves’ His. 
ii. 56. 


LL Ethel, 
c. 513. 

LL. Hen. I. 
c. 141. 


Civil pro¬ 
cess. 

Bract 439. 


should be imposed upon such as took distress without autho¬ 
rity, which was in confirmation of the common law, for 
Rracton mentions an action, under the name of vetitum 
namium , afterwards called replevin , which lay against such 
as either unlawfully took beasts or goods in distress, or 
detuned them against gage and pledges. By a law of the 
Conqueror, no one could take any thing in distress, until lie 
had sought redress at the county or hundred courts four 
several times. Namium , a Latin word of the middle ages, 
was coined from the Saxon nemen , to take. 

To the abovemen tinned statutes, may be added some 
few others of minor importance, as the statutum de bi.sse.v- 
tili, directing that the additional day in leap-year, together 
with that which went before, should be reckoned in law as 
one day; the assisa panis et cervisee, and judicium pil¬ 
lories, containing regulations for the sale of bread and beer; 
the statutum dies communes in banco , which related to the 
return of writs, and the continuance of proceedings in term; 
but as this act only gives directions to the justices in banco , 
how to fix the returns of writs, which they issued in the 
course of the suit, it leaves it doubtful by what rule they 
were governed, as to the return of original writs, and, conse¬ 
quently, as to the days of appearance allowed to persons 
summoned. Previous to this time, it appears to have been 
regulated by the distance the parties had to travel; for by a 
law of Ethelred, it was directed that if the party dwelt one 
county off, he was to have one week before he was called 
upon to appear; if two counties, two weeks, and so on for 
every county, one additional week; by a law of Henry I. it 
was restricted, so that it should not exceed the fourth week, 
provided the party was ill England; but if he were beyond 
sea, he was allowed six weeks. 

The process of compelling appearance, though lenient 
towards the defendant, was far too tedious to serve the ends 
of justice. It consisted of a series of judicial proceedings, 
called by Bracton, solennitas attachiamcntomm , each of 
which w’as severer than the one that went before, and ended 
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in what was called the grand distress, by force of which all CHAP, 
the lands and chattels, terrce et vafalla, of the defendant, t , 

were taken into the king's hands by the sheriff who was to HenhyIII. 
answer for the profits to the crown. But before it came to 
this, the tenant might, by a dexterous management of the 
essoins, protract the suit exceedingly. Nor after the defend- Reeves’ His. 
ant’s appearance were delays at an end, for there would be ^”§9, w * 
frequent occasions for summonses and resummonses, upon 
all of which essoins might be cast, besides writs of venire , 
and other judicial proceedings, together with the dies dati 
partibus , which, altogether, must have occasioned such 
delay, as to place the issue, judgment, and execution, at an 
almost unlimited distance. In proportion, however, as the 
inconvenience of such delays was felt, the practice of the 
courts concurred with the legislature, in shortening the 
process, particularly in cases which would not bear delay, as 
where the subject was the fruits of earth, or any other 
perishable thing, the solennitas attach lamentormn was dis¬ 
pensed with; also where the lapse of a benefice was appre¬ 
hended, or where the plaintiff was, from any circumstance, 
entitled to consideration, as a nobleman, or a merchant 
going abroad, and the like; but more especially widows 
claiming their dower, in favour of whom, express provisions 
were made in a statute called dies communes in hafico in 
placito dotis. 

In addition to the vexations of delays, it appears, that if a 
defendant could not be brought into court, it was not 
settled in law whether a plaintiff could have any redress, or 
what it should be. Bracton thought that in a contract for 
a sum of money, it would be right to adjudge to the plaintiff 
the seisin of the defendant’s chattels to the amount of his 
demand, and to give him a day, and summon the defendant; 
when, if he appeared, the chattels should be restored, upon 
his answering to the action, but otherwise the plaintiff 
should become owner thereof: but this seems to be de¬ 


livered as his private opinion, and not laid down as a settled ^ 
rule of law. So likewise, in an action of trespass, he 1. 
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CHAP, thought that the justices should estimate the damages sus- 
t tained; and the rents and chattels of the fugitive being 

HkkuyIII. Vft hied, a portion was to be taken into the king's hands, as 
a penalty on the defendant. In either case, whether it was 
an action for money, or for a trespass, if the defendant could 
not be found, and had neither goods nor chattels, he was to 
be demanded from county to county, at the suit of tlic plain¬ 
tiff, until he was outlawed. Persons so outlawed, were not, 
however, upon their return, or on being taken, to lose life or 
limb, as those outlawed for crimes, but were condemned to 
perpetual imprisonment, or to abjure the realm. 

Proceedings Criminal justice was, for the most part, administered in 
mthehyic. |-j ie C01in t r y by the justices itinerant; previous to whose 
coming, for fifteen days at least, there issued a general sum¬ 
mons for all persons to attend at a certain time and place. 
On their arrival, the first step was to read the writs for the 
commission, authorizing them to act. Then one of the jus¬ 
tices, the major , and disvretior , as he is termed by Bracton, 
propounded the occasion of their coming, and informed the 
whole assembly that the king commanded his liege subjects, 
by their faith, and as they valued their own property, to 
render all possible assistance in suppressing burglaries, rob¬ 
beries, and every sort of crime. After which, they took 
aside some of the leading men of the county, called by 
Bracton, busones, i. e. probably, barones comitatus , to whom 
they explained more fully the provisions made by the king 
and council, for the preservation of the peace, and enjoined 
on them, in a more especial manner, to lend their aid, by 
causing all outlaws, murderers, robbers, and suspected per¬ 
sons, that came in their way, to be arrested, and delivered 
over to the officers of justice; thus giving them, as it were, 
a commission, to act as justices of the peace, although such 
magistrates were not regularly instituted until some time 
after. 

Grand jury. The bailiffs and sergeants were then sworn in open court, 

Bract, hr. c j, 00ge f 0UT Noughts out of every hundred, who were, 
upon their oath, to choose twelve others, and if not knights, 
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twelve liberi et legates homines , who were neither appellors cHAF. 
nor appealed, nor suspected of any cnme. The names of , f ^ / 
these twelve were to be inserted in a schedule, to be delivered hemeyIIL 
to the justices. Then one of the twelve of each hundred 
took the following oath: u Hear this, ye justices, I will 
speak the truth of that which you shall command me, on 
the part of our lord the king; nor will I, for any thing, omit 
so to do, so help me God, and these Holy Gospels. 11 After 
which, every one took the oath for himself severally, in this 
manner: “ The oath which John here has taken, I will 
keep on my part, so help me God, and these Holy Gospels. 

When the swearing was concluded, the vapitula itineris , 
before mentioned, were read over to them, and they were 
informed that they were to be ready with their verdict on a 
certain day. 

In this case they performed the office of the grand jury, Patty jury. 
but as the ordeal was now gone out of use, and cases fre- Bract. 143. 


quently occurred, where the duel for various reasons could 
not be resorted to, they were called upon, under the direc¬ 
tion of the judge, to determine the guilt or innocence of the 
party accused. The latter was then informed, that if he 
had suspicion of any of the jurors, he might have them re¬ 
moved ; after which, being severally sworn, the judge pro¬ 
ceeded to charge them in this manner: “ This man here 
present is charged with homicide (or any other crime), and 
defends the death, and puts himself thereof upon your word, 
de bono et mala; and therefore we charge you, by the faith 
you owe to God, and the oath you have taken, to make 
known to him the truth thereof; nor do you fail, through 
fear, love, or hatred, but having God above before your 
eyes, do you declare, whether he is guilty of that with which 
he is charged, or not guilty; and do not bring any mischief 
upon him if he is innocent* 

According to their verdict, the party indicted was, for the ibid. 137* 
most part, either acquitted or condemned; but if the justices 
had reason to suspect, that either through fear, love, or 
hatred, they concealed the truth, or that they were misled 
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in the information they had received; in all such cases the 
justices used to examine the jurors very closely, in order to 
detect such irregularities. 

So much was the trial by jury more favoured than that of 
battle, that even in cases where there was a certain accuser 
or appellor, the election was now given to a defendant in a 
criminal suit, or to a tenant in a civil suit, to defend himself 
cither per patriam , that is, by the jury, or per corpus , that 
is, by duel. Rut this election was not given indiscrimi¬ 
nately, for the justices exercised their discretion in deter¬ 
mining what mode of trial should be resorted to. Some 
cases were so clear as to need no other proof; as, where the 
person charged with homicide was found near the deceased 
with a drawn knife, or where a person slept in the same 
room with the deceased, and raised no hue and cry: in cases 
of violent presumption like these, a person was not per¬ 
mitted to defend himself, either by a jury, by battle, or in 
any other manner, such circumstances being considered as a 
conviction of the fact. On the other hand, some cases were 
so dark aud mysterious, that a jury not being supposed 
capable of knowing any thing about them, the trial by 
battle was resorted to, as where a person died by poison 
and the like. 

The ordeal, the old Saxon mode of trying the guilt or 
innocence of persons, was at length abolished in this reign. 
Rcing condemned by several councils, and discouraged by 
the clergy, directions were given in the third year of this 
king, to the justices in eyre, not to try persons charged with 
robbery, murder, or other like crimes, by fire or water; but 
for the present, till further provision could be made, to keep 
them in prison under safe custody; so, however, as not to 
endanger them in life or limb; and for those who were 
charged with inferior offences, to cause them to abjure the 
realm. 

The other old Saxon trial, namely, by compurgators, now 
called vadialio tegis, wager of law, continued still in use in 
criminal, as well as civil suits. 
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The trial by jury in civil matters was now approaching chap. 
nearer to its present form; for the assize, which was a sort , 
of special jury, was frequently converted into jurata y a henhtJII. 
common jury, which, by consent of the parties, was made Ibid 215 
available to determine every matter of dispute that arose in 
the course of a suit. The jurors, in this case, were not sub¬ 
ject to an attaint, as in the assize, because this mode of trial 
was adopted only at the request of the parties. This prac- Clanv. 1.13. 
tice is alluded to by Glanvillc, and probably had partially c ’ 2 ‘ 
existed at all times. 


Although but two of the statutes passed in this reign, Reeves* Ilia, 
namely, Magna Charta and Charta de Foresta , are to Ul> ‘ 
be found in the rolls of the Tower, yet the remainder, as 
the statutes of Merton, Marlcbridge, &c. have been delivered 
down by books and memorials, as genuine acts of the legis¬ 
lature. There are, likewise, some records of pleadings, and 
judicial proceedings, of this reign, and a few notes of ad¬ 
judged cases, which are to be found in Fitzherberts Abridge¬ 
ment ; but they are only a partial, imperfect beginning, of 
that branch of legal learning, which has since been carried to 
such perfection. 

The great source of legal information at this period, is the Bracton . 
treatise so often referred to, which was written by the great 
luminary of the law, Henry de Bracton, and is entitled, 

“ De Lcgibus ct Consuetudinibus Anglhc. 1 " Of this writer, 
it is to be regretted, that our information is so scanty, that 
even the spelling of his name is not precisely known, being 
variously written Bracton, Britton, and Breton, See. Mr. Bridge- 
Prince has included him among the “ Wortliies of Devon, 1 ” JJibl.* Lcg * 
and adds, that he studied at Oxford, where he took the 
degree of LL.D. and applying himself to the study of the 
law, rose to great eminence in his profession, and in 1244, 
was, by king Henry III. appointed one of the justices in 


eyre. His work is supposed by Mr. llceves, to bear in- Reeve*’ His. 
temal evidence of having been written between the forty- Jufo. 1 *"* 


sixth and the fifty-second year of this king. It was first 
printed in 1569 in folio, and again in 1640. 
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CHAP, On the merits of Bracton*s work, it would be superfluous 
v ' to enlarge, as those who are best acquainted with it, know 

HekuyIII. how to appreciate its worth. It has been said of this writer, 
as of his predecessor Glanville, that they borrowed freely 
from the civil law; but it is evident, from an attentive 
perusal of these works, that they contain nothing but what 
had been admitted by legal authorities into our juris¬ 
prudence. Bracton has certainly modelled his work after 
the systematic method of the Homan lawyers; but as to the 
rest, he has faithfully adhered to his title, and given nothing 
but what was admitted as part of the laws and customs of 
England. 
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CHAPTER NIII. 


EDWARD I. 


List of the. Stabiles.—Contents of the Statutes.—Introduction of 
English Law into Wales.—Introduction of English Law into 
Scotland.—Establishment if English Law in Ireland. — Con- 
fmnalion of the Charters — Purveyance.—Recovery of the 
King’s Debts.—Jura Regis .— Writ of Quo Warranto. — Coin¬ 
age.—Law of Entail.—Estates in Tail. — Subinfeudation .— 
Feigned Recoveries.—Ecclesiastical Properly protected. — Fines. 
—Administration of Intestates’ Effects. 


Edward I. has been frequently styled the English Jus¬ 
tinian, on account of the great improvements which he made 
in English jurisprudence. Sir William Ilerle, chief justice 
of the court of Common Fleas, said of this prince, “ Fuit 
lc pluis sage Roy que unques fuit.” Sir Matthew Hale was 
of opinion, that the whole scheme of English law, such as it 
now is, may date its existence from this king's reign. 

As the alterations in the law were principally made by 
parliamentary enactment, they will be best explained by con¬ 
sidering the statutes which were passed in this reign; first 
giving a list of them in chronological order, and then treating 
of their contents. 

The statute of Westminster, which was the first public 
act of this king, was passed in the third year of his reign, 
and received the name of Wcstm. 1. to distinguish it from 
other statutes of the same name. In the next year, three 
statutes were passed, namely, the Statntum de Rcctenta 
Manerii; De Officio Conmatoris; and De Bigamis. In 
the sixth year was passed the Statute of Gloucester; in the 
seventh, the Statute de Religimis , or the statute of Mort- 


CHAP. 

XIII. 


Edward 1. 


Co. 2 Inst. 
156. 

Hale’s Ilist. 
Com. Law, 
c. 7. 


List of the 
statutes. 



160 


HISTORY OF 


CHAP, main, and a statute prohibiting going armed to parliament, 
i , In the tenth year the Statute of Rutland; in the eleventh 

Edward I. y ear the Statutum de Mervatoribus, or the Statute of 
Acton Burnell; and in the twelfth year, the Statutum 
Wallite. - 

In the thirteenth year were passed six statutes, namely, 
the Statute of Westminster, called Westm. 2, the Statute of 
Winton, or Winchester; the Statute of Merchants; the 
Statute of Cirrumspecte agatis; the Statutum CivUatis 
Loudini , regulating the police of the city of London; and 
the Forma Concessional ct Coiifirmationis et Exemplifi- 
cationis Chartarum. 

The Statutum Exotiuv, was passed in the fourteenth 
year; the Ordinafio pro Statu ffihentuB in the seven¬ 
teenth year; and in the eighteenth year, five statutes, 
namely, the Stat. Quia Emptores , or Westm.3; the Statuf. 
de Judaismo; two statutes, named Quo Warranto; and 
the statute of Modus lecandi Fines. In the twentieth year 
were six statutes, namely, the Statute of Vouchers; the Sta¬ 
tute of Waste; the Statute de Defensione Juris; the 
Statute de Moneta , and the Artieuli de Moneta. In the 
twenty-first year, the Stat. de its qni ptmettdi sunt in 
Assists, and the Stat. de Malefactoribns in Parvis. In the 
twenty-fourth, the Writ of Consultation. In the twenty- 
fifth year, the Stat. Confirmatimiis Chartarum , and the 
Sententia Domini R. Arvhiepisvopi super Prcemissis. In 
the twenty-seventh, the Stat. de Finibus levatis , the Ordi- 
natio de Libertatibus perquirendis , and the Stat. de falsa 
Moneta. In the twenty-eighth year, the Statute of Wards 
and Reliefs, the Statute of Persons appealed, and the Stat. 
Artieuli super Charfas. In the twenty-ninth year, the 
Stat. Amoveas mannm. In the thirty-third year, six sta¬ 
tutes, namely, the Stat. de Protectionibm; the Stat. of 
the Definition of Conspirators; the Stat. of Champerty; 
the Ordination of Inquests; the Ordinatio Forest a;; and 
the statute for measuring of lauds. 

In the thirty-fourth year were passed five statutes, namely. 
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the Stat. de Conjunction# Feoffdtis; a statute on the Statute 
of Winchester; the Stat. of amortizing lands; the Stat. de 
Tallagio concedendo , and the Ordinatio Fore step. In the 
thirty-fifth year, were the Stat. dp Asportatis Religiosorum, 
and the Stat. Ne Rector prosier net Arbores in Ccrmetcrio. 

These statutes, as respects their most important contents, 
may be considered under the head of what was of a public 
or political nature; what related to private rights, and what 
concerned the administration of justice. 

One of the most important political measures of this reign 
was the introduction of English law into Wales, by means of 
the Statutum Wallkc , which was passed after the annex¬ 
ation of Wales to the crown of England. Wales, in Saxon 
Brytwenlas , and in the Latin of the middle ages Wallin, in 
French GaUes , is, in all probability, changed from Gallia , 
the Welsh, or ancient Britons, being of the same original as 
the Gauls or Celts. They were originally called Gualli or 
Gualles, from Gualla , a queen of the country. After their 
expulsion from England by the Saxons, they betook them¬ 
selves to the mountains and fastnesses of Wales, where they 
preserved their own language, laws, and government, and 
were, for a long time, enabled to make a stand against their 
old enemies the Saxons. After the Conquest, their territories 
were gradually more and more straightened by the encroach¬ 
ments of the English, with whom they were engaged in fre¬ 
quent wars, but on such unequal terms, as led to their final 
subjugation. It was the policy of our kings to make grants to 
certain lords of such lands as they could win from the 
Welshmen, which they held to them and their heirs of the 
crown of England. This was the origin of the lords 
marchers, who exercised jura regalia in their respective 
lordships in all cases, except treason, by which means the 
English laws became gradually established among the 
Welsh. But this state of things leading to many oppres¬ 
sions on the part of the loirds, and many outrages on the 
part of the oppressed natives, the king determined to put an 
end to these evils, and therefore set about executing the 
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great design which he had formed, of annexing all other 
parts of Great Britain to the realm of England. For the 
better effectuating this object, he acted on the principle, that 
Wales had all along been feudatory to the crown of Eng¬ 
land; and, accordingly, ordered Lcwellyn, prince of North 
Wales, to do homage for his territories, and on his refusal, 
he marched with an army into Wales, and reduced this 

m 

prince to obedience. The latter afterwards made a fresh 
attempt to shake off' his allegiance, but was defeated and 
slain. Ilis brother David, who succeeded him in the princi¬ 
pality, experienced a worse fate; for, being made prisoner, he 
was tried and condemned to death, as a traitor and a rebel 
vassal. With him the ancient race of Welsh kings became 
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extinct, and the principality became annexed, by a kind of 
feudal resumption, as Mr. Justice Blackstone observes, to 
the crown of England; or, as the preamble to the statute of 
Wales expresses it, “ terra Wallite cum incolis suis, prius 
regi jure foedali subjecta, jam in proprietatis dominium, 
totaliter et cum integritate conversa est, et corona? regni 
annexa est.” 

The more effectually to blend the vanquished with the 
victors, Edward first made a strict inquisition into the laws 
and customs then prevalent in that country. Commissioners 
were chosen for this purpose, over whom the bishop of St. 
David's was appointed to preside. The certificates and 
returns of the commissioners are printed in the Appendix 
to the Laws of Iloel Dha, or the Good, the legislator of 
Wales, who appears to have adopted some of the laws and 
institutions of Alfred into his code. He distributed, in 
imitation of this prince, the principality into counties, hun¬ 
dreds, and commotes, and subdivided the commotes into 
manors. 

This inquiry was followed by the statute before men¬ 
tioned, which is sometimes called the statute of Rutland, 
from Rutland or Rhydland, in Flintshire, where it bears 
date, “ Apud Rothelanum die Dominica in medio quadra- 
gesiraae anno regni nostri duodecimo.” This, though 
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reckoned among the statutes, was, as Mr. Barrington ob- c IIA r. 
serves, not an act of parliament, but an act of the king in ^^1. 
council, whereby he made regulations for the government of j<; nWAnT) j. 
Wales. By this statute he abolished some of their customs, n arr j nst . 
and modified the rest, so as to bring them into greater con- jjjj* 
formity with the whole. Hale’# Hist. 

The whole scheme of English jurisprudence, as regarded 1<aw » 
original writs, the jurisdiction and proceedings of courts, the 
judicial and ministerial offices of the justiciaries, sheriffs, 
coroners, and the like, was exactly defined thereby. Also 
dower was given to women in Wales, which they had not 
before enjoyed, but'bastards were no longer at liberty to 
inherit as they had done. Two provisions were added, at 
the express desire of the people of Wales, namely, first, that 
the truth of a fact might be inquired of by good and lawful 
men of the vicinage, chosen by consent of the parties ; and 
secondly, that in all actions for moveables, as upon con¬ 
tracts, trespasses, 8cc. the Welsh usage might still be re¬ 
tained, which was, that when a matter could be proved, 
per audwntes et videntes , and a plaintiff brought witnesses 
so qualified, whose testimony could be depended upon to 
prove his declaration, he should recover his demand against 
the adverse party, otherwise the defendant should be put to 
purge himself. 

As in this statute mention is made only of Monmouth, 
Carnarvon, Anglesey, and Flintshire, and the counties of 
Carmarthen and Cardigan, in South Wales, it is probable 
that the other parts of Wales were not yet sufficiently civi¬ 
lized or reduced, to admit of the introduction of the whole 
scheme of English law. 

Edward, in pursuance of his plan, likewise maintained that FngUth w 
Scotland was holden of the crown of England. Of the early 1,1 Si ' oll '“ ,,L 
connexion between England and Scotland, we have but few 
memorials. The Scots, as the name Scot, Scuit, or Scy- Parson’s 
thian, testifies, were descended from the Scythians or Celts, j3i"" 
who passed over from Ireland, and colonised the northern ,<w * 
parts of Britain. Like the other barbarous tribes that over- 

m 2 
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ran Europe, they were split into numerous petty princi¬ 
palities, and were in a constant state of warfare. While the 
Saxons were weakened by their intestine divisions and the 
invasions of the Danes, the Scots were allowed to take pos¬ 
session of Northumberland, Cumberland, and Westmore¬ 
land, but these counties were wrested from them in the reign 
of Edward the Elder; after which the Scottish kings con¬ 
tinued to hold them of the crown of England, and certainly 
did homage after the Conquest, if not before, for those lands, 
and, as some suppose, for the whole country of Scotland. 
Certain it is, that the claim of Edward I. was admitted by 
Alexander, king of Scotland, from whom he received homage 
and fealty; and in the controversy that ensued at his death 
respecting the succession, between the king of Norway, 
Robert Bruce, and John Baliol, the competitors submitted 
their claims to the decision of Edward I. as superior 
Dominus Scotia, who thereupon pronounced his sentence 
in favour of John Baliol: besides, Edward exercised the 
jurisdiction which resulted to him as superior lord. The 
court of King's Bench actually sat at Roxburgh, and on 
complaints of injuries done by John, king of Scotland, the 
latter was summoned at different times to answer in the 


HrIc'r Hist, king's court, as appears from records cited by Sir Matthew 
ubi supra, jjale. Edward likewise, in his thirtieth year, granted a 
charter to the town and borough of Berwick on the Tweed, 
under the great seal of England, notwithstanding he then 
had a great seal of Scotland; and in all his proceedings, 
he considered the country as united into one kingdom, for 
his grants were made “ per totum regnum et potestatem 
nostram in terra ct potentate nostra." Not only was justice 
administered by the king's own judges and great officers, 
but the forms of judicial proceedings, as the trial by jury, 
and the like, as also the laws themselves, were in this man- 
Aate, p. 67. ner transplanted into Scotland. The statutes of Westm. 1 
and 2, are to be found in the Scotch laws, in substance the 
same as in the English laws; and that the common law of 
the two countries was the same, or nearly so, has already 
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been shown in a former chapter, in which Glanville and the 
Regiam Potestatem are compared. When Scotland came to 
be severed from, and independent of, the crown of England, 
time and circumstances naturally created new laws, or 
changes in the law; but, as Sir Matthew Hale observes, 
“ It is great evidence of the excellency of our English laws, 
that there remain to this day so many of them in force in 
that part of Great Britain, continuing to bear witness, that 
once that excellent prince Edward 1. exercised dominion and 
jurisdiction there.' 11 

The introduction of English law into Ireland, was but 
very partially effected in the reign of king John; not ex¬ 
tending beyond the English pale; that is, not much beyond 
the neighbourhood of Dublin. The wild Irish, a fierce and 
untractable race, were too much attached to their own laws 
and customs, to submit willingly to a law imposed upon 
them by those whom they looked upon as intruders and 
oppressors. Their law, therefore, which was distinguished 
by the name of the Brchon law, from brehon , Irish for a 
judge, continued very long in force, notwithstanding the 
endeavours which were made to put an end to it, and sub¬ 
stitute the English law in its place. In the reign of Henry 
III. writs were issued from time to time, containing divers 
vapilula legnm Anglia’, and commanding their observance 
in Ireland as the law; concerning tenancy by courtesy ; con¬ 
cerning the preference of the son born after marriage to the 
son born of the same woman before; concerning all the 
parceners inheriting; with several others of a like nature. 
The observance of such statutes as were passed in England, 
were, in like manner, enforced by writs sent into Ireland, 
not only in the reign of Henry III. but of his successor 
Edward I. This latter prince took further measures to 
ensure his object, and caused the Ordinatio pro Statu 
Hihernice to be made, which contains regulations respecting 
the king's writs, the assizes of Novel Disseisin, the king's 
justices, the Chancery, Exchequer, and other matter. 
These measures were not altogether unavailable, even at 


CHAP. 

XIII. 


Edward I. 


Establish - 
ment of 
English taw 
tii Ireland . 
Dav.Discov. 
102. et seq. 


Hale’s Hist- 
Com. Law, 
e. 9. 


Ordinatio 
pro Statu 
Hibemis, 

17 Ed. I. 



1(:C> 


HISTORY OF 


c H A i». 

xin. 


Edward I. 


Hale’s llist. 
ubi supra. 


Confirma¬ 
tion of the 
Charier*. 

Stat. Forma 

Concessi'.)- 

ms,13Ed. 1 
st. 6. 

Stat. Con¬ 
firm. Chart. 
25 Ed. 1. 
st. 1. 
Suntcutia 
Doui. It. 
Archiepis. 
st. 2 . 

Stat. tie 
Talla^. non 
Conceit. 31 
Ed- I. st. 4. 
Stut. Art. 
gup. Cha t. 
2H Ed. 1. 

gt. !(. 

Stat. Ordi:i. 
For. IM Ed. 
1. st. 5. 


Purveyance. 

Stat. V/cst. 

1 Ed. 1. 
c. 7* 

Art- Sup. 
Chart. 211 
Ed. I.c. 2 


this period, there were many of the natives who, by their 
intercourse with the English, began to feel the value of 
English institutions, and wished to exchange the condition 
of vassals and tributaries to the king of England for the 
security and advantage of English subjects. Wherefore, 
we find, on the petitions of individuals, frequent grants were 
made by Edward I. “ quod legibus utentur Anglicanis,” 
that is, have the full enjoyment of English law, right, and 
protection. 

The confirmation of the charters was sought for, and ob¬ 
tained, by many enactments in this reign. The Forma 
Conecssianis, &c. was a form of inspen'imus to be prefixed, 
not only to the great charter, but also to the charters of 
donations by individuals. This was followed by the Con- 
Jirmatiimes Chartarum, which was a more solemn and par¬ 
ticular act of confirmation, supported by the sententia, &c. 
of the aTchbishop, or the form of excommunication to be 
pronounced twice a year against those who should advise 
any thing contrary thereto. As the charter of llenry III. 
contained no provision respecting the levying of aids and 
subsidies, the statute de Ta/lagio Concadendo , seems to 
have been passed expressly for this purpose. Besides which, 
the Arliculi super Chartas , and the O-rdinatio Forestce , 
were a confirmation or enlargement of many particulars in 
the preceding acts. The public reading of the two charters 
four times a year in plena vomitatu was particularly en¬ 
joined. 

The matter of purveyance being open to great abuse in 
those days, it was restricted by several provisions in the 
abovementioned acts; and those who offended against them, 
were not only to be put out of the king's protection, but 
remain in prison at the king's pleasure. It appears, that 
both before and after the Conquest, the king had upon 
his ancient demesne, houses of husbandry and stock, for the 
furnishing the necessary provisions for his household, and 
liis tenants did all that belonged to the tilling of the land, 
and getting in the stores; so that few things were wanted to 
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be bought for the supply of the king's household. Notwith¬ 
standing, the matter of purveyance was open to abuses, which, 
as we learn from a law of Canute, it was the object of the kings 
in those days to check. When, by the grants of the lands 
in ancient demesne, and the changes of the times, the king's 
own provisions failed, then a continual market was held at 
the king's gate, where an officer presided, called clericus 
hoftpitn regifi) the clerk of the market of the king's house. 
“ There," says Sir Edward Coke, “ the king was served 
with better viands than by purveyors, the subject better 
used, and the king at far less charge in respect to the num¬ 
ber of purveyors." "When this market was discontinued, 
purveyors started up, who caused much discontent and ill- 
will by their exactions. 

Besides the matter of purveyance, the recovery of the 
king's debts, and the collection of his revenue, were the 
subject of several enactments, in confirmation of the pro¬ 
visions in the great charter, and still more in favour of the 
subject. 

On the other hand, this king was also mindful of the jura 
regia , or the pricilegia regis , as they arc called by Bracton, 
which were afterwards known by the name of the prerogative 
of the crown. One of the most important of these jura 
regia was the franchises; in respect to which, the king 
found it needful to be vigilant, many persons, owing to the 
turbulence of the two preceding reigns, having got possession 
of the royal franchises and liberties, without any lawful 
title; the king, whose object was to reduce the rebellious 
spirit of the nobles, and to bring the kingdom into order, 
began to make strict inquiry into the titles by which fran¬ 
chises and liberties were claimed, by means of the writ of quo 
warranto; and, in order to give greater effect to this design, 
the statutes of the same name were passed. By the first sta¬ 
tute it was declared, that if any should object, that they were 
not bound to answer without an original writ: yet, if it ap¬ 
peared that they had usurped any liberty upon the king or 
his ancestors, this objection would not avail them, but they 
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would be compelled to answer without an original writ, but 
if they said that their ancestor died seised of the liberty, 
in such case the king would award an original writ, sum¬ 
moning the party to appear “ in proximo adventu nostro 
vel coram justitiariis cum in partes venerint, &c. osten- 
surus Quo Warranto tenet visum Franciplegii in manerio, 

&C.” 

Although this was nothing more than the old common- 
law writ and proceeding, yet, as a great number of writs 
were, by virtue of this statute, brought against the prelates 
and others of the clergy, as also against many temporal 
lords, it created considerable ferment and uneasiness, and 
was complained of in parliament; in consequence of which, 
the king “ de gratia sua speciali et propter affectionem quam 
habet erga prmlatos comites et barones, et cseteros de suo 
regno , 11 thought proper to make a new statute on the subject, 
in favour of such as had their franchises from before the 
reign of Richard I. 

Many provisions were made for the protection of the 
coinage. The adulteration of the coinage had risen to such 
a height, during the troubles in the preceding reign, as to 
become a great grievance throughout the realm. The 
genuine coin was clipped, or otherwise reduced in its legal 
weight, by one half, insomuch, that foreign merchants 
would not bring over their commodities, and every article 
became in consequence very dear. Besides that, immense 
quantities of base coin were imported from abroad, to the 
impoverishing of the people. The first step which the king 
took to remedy this evil was, to enact, that such as were 
taken with base coin should not be bailed. This was fol¬ 
lowed by many writs and proclamations against importing 
certain base coins, as pollards, crockards, and other un¬ 
lawful coins; and also some statutes, enjoining all persons 
to receive and pay none but the lawful coin of the realm, on 
pain of forfeiting their lives and goods. Goldsmiths'* work 
was also regulated by statute^ which restrained them from 
using gold that was worse \han the touch of Paris, the 
French coins being at that time of fine gold. 
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The most important statutes which affected private rights, CIIA P. 
were those which imposed restrictions on the alienation of t , 

land. The first of these, was the celebrated provision in the edwahd i. 
stat. Westm. 2, de Donis condiMonalibus , which required Lawofen - 
that the will of the donor, according to the form of the deed taUm 
of gift, manifestly expressed, was to be observed; so that 0o D j s 
they, to whom the land was given under certain conditions, 2 * 

were to have no power to alien it, but it was remanere , to c . 
remain; or, as it is now termed, to descend to their issue 
after their death, or to revert to the donor or his heir, in the 
failure of issue. 

It was moreover declared, that the second husband of 
a woman should not claim any thing, per legem- Anglia , 
in such conditional gifts, nor the issue of such husband 
claim any thing by descent; but immediately upon the 
death of a man and woman, to whom land was given, it 
should revert to their issue, or to the donor or his heir. So 
that the law in this particular was changed from what it had 
been in the time of Glanville or Bracton. 

That the purpose of this act might be frustrated by no 
legal bar, it was expressly added, that if a fine was levied of 
lands, given in any particular form, ipso jure sit nullus , it 
should be void. Moreover, that the heirs, or those to whom 
the reversion belonged, though they were of full age, within 
England, and out of prison, were not obliged to make their 
claim. 


Such is the substance of that famous law, which was to Reeves’HU. 
perpetuate the possessions of the nobility in their own fami- “* 
lies, in conformity with the ancient feudal restraint originally 
laid on alienation, and also with a law of Alfred, which re- Ante, p 12. 
quired that the will of the donor was to be observed, al- Co. Litt. 10 . 
though, as the statute complains, there had been a deviation 
in practice from this law; for, before this statute, if land had 
been given to a man and his heirs, and the man had issue, 
although it died, yet the condition was supposed to be per¬ 
formed, and he was thought to be free to alien the land. Estate* in 
The estate created by this statute, being but a limited t«u. 
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one, was called feodum talliatum , or an estate in fee-tail, 
from the French tailler, to cut; because this estate was, as 
it were, cut out of the whole. 

As the restriction imposed on subinfeudation, by Magna 
Charta, had not remedied the mischief complained of, the 
statute Quia Emptores was passed; which required that 
those who purchased lands and tenements of the fees of 
great men, to hold of their feoffors, should henceforth hold 
them of the chief lord, of the same services as the fcoftor had 
done. 

The practice of alienating lands to religious houses, also, 
continued, notwithstanding the provisions against such 
alienations in Magna Charta; when the statute de Religiosia 
was passed, with the express view of meeting this evil, and 
in such comprehensive terms as it was supposed would pre¬ 
clude the possibility of evasion; but, notwithstanding, the 
parties wishing to bestow their lands in mortmain hit 
upon the device of suffering, in a collusive suit brought 
against them, judgment to go by default, and the lands to 
be thus, as it were, recovered from them in due course of 
law. To defeat this evasion, it was provided, by statute 
Westm. 2, that if, on inquiry, it was found that the claim¬ 
ants had no right to the land recovered, it should be for¬ 
feited, as it was by the statute of Mortmain. 

To prevent the alienation by abbots, friars, &c. of lands, 
granted to religious houses, it was enacted, that, lands so 
alienated were, if they had been granted by the king, to be 
taken into the king's hands, and the purchaser to lose his 
purchase-money. If granted by a common person, he was to 
have a writ called contra formant noUationis. 

Carrying ecclesiastical property out of the kingdom was 
prohibited by the statute de Asportatis Religimorum , 
under pain of being punished grievously for such contempt 
of the king's injunction. This law was made to prevent the 
evil practice of the governors of religious houses levying 
talliages and impositions on such houses, in order to send 
the amount to Home. It was levelled against religious per- 
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sons who were aliens, and laid the foundation of all the chap. 
subsequent statutes of preemunire, as they were afterwards 

called. Edward I. 

Trees planted in a churchyard, were, by the statute Ne 

Rector prostemet Arbores , declared sacred property, which Hector pros, 
the rector was to preserve as such untouched. Ar " 

As the effect of warranty was to bar the heir from ever Warranty. 
claiming land against the deed of his own ancestor, it was 
found necessary, by a particular enactment in the statute of Stat. fiiou- 
Glouccster, to protect the interest of the heir in regard to c * 
the inheritance of his mother; so that, in case of alienation 
with warranty, by a person holding per legem Angliat , the 
heir was not to be barred by the warranty from demanding 
and recovering, by a writ of mart ef ancestor, the land of 
the seisin of his mother. In like manner, the heir was 
protected from the alienation of his father's property by his 
mother. 

Fines, or final concords, which are supposed to have been Fines. 
real suits, as before observed, were now become a mode of Ante, p 90 . 
conveyance; preserving, at the same time, all the forms of 
a real suit. From the statute. Modus levandi Fines, we stat. Modus 
learn the mode of levying fines, which was as follows:— Kines^ 1 s 
When the original was delivered in the presence of the Ed. 1 . »t. 4. 
parties, a counter or sergeant was to say, “ Sir Justice, 

Conge tfaccordcr ," that was praying the licentia concor- 
dandi, on which a fine was due to the king. Then the 
justice inquired, “ Qite dimer a “ Sire Robert," was the 
reply, naming one of the parties. When they had agreed 
upon a sum to be paid to the king, then the justice was to 
say, “ Criez la peez ; v> that is, rehearse the concord, upon 
which the sergeant said, “ The peace, with your leave, is 
such, that William, and Alice his wife, who arc here present, 
do acknowledge the manor of B, with its appurtenances con- 
tained in the writ, to be the right of Robert, come celV que 
il ad de lour done, as that which he hath of their gift, to 
have and to hold to him and his heirs of William, and the 
heirs of Alice, as in demesnes, rents, seigniories, courts, 
pleas, &c." 
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No fine was to be levied without an original writ, return¬ 
able before four justices on the bench, or elsewhere, and in 
the presence of the parties, who were to be of full age, of 
sound memory, and out of prison. If a feme covert was one 
of the parties, 6he was first to be confessed of the justices, 
and if she assented not to the fine, it was not to be levied. 
The reason of such a solemnity was, because in the language 
of the statute itself, a fine is so high a bar, of such great 
force, and of so binding a nature, that it concludes, not only 
parties and privies, and their heirs, but also all other people 
in the world. By this statute is regulated the modern prac¬ 
tice of levying fines, by way of conveying lands and tene¬ 
ments. 

Attempts having been made in the preceding reign to in¬ 
validate fines, and to render them a less valuable security, 
the statute de Finibus levatis was passed, to put a stop to 
this practice. Exceptions to fines were not to be acknow¬ 
ledged in the courts; and the notes of all fines were hence¬ 
forth to be read openly and solemnly in the king's court, on 
certain days of the week, at the discretion of the justices. 

A 8 the administration of intestates' effects had, as before 
observed, fallen into the ordinary's hands, the statute 
Westm. 2 ordained, in affirmance of the common law, that 
the ordinary should be bound to answer the debts of the 
intestate, in the same manner as the executors would have 
done. The same statute also gave executors an action of 
account, which they could not have by the common law. 
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CHAPTER XIV. 


EDWARD I. 


Administration of Justice.—Judicature in Council and Parliament. 
—Justices of Assize and Nisi Pritis.—Justices of Oyer and 
Terminer.—Justices of Gaol Delivery.—Court of Exchequer .— 
Chancery.—Court of the Slctvard and Marshal.—Ecclesiastical 
Jurisdiction.—Benefit of Clergy.—Malpractices of Sheriffs and 
other Officers corrected.-—Qualifications of Jurors.—Persons 
bailable and not bailable*—Election of' Sheriffs.—The eld Police 
restored. — Maintenance.—Champerty and other Offences pro¬ 
hibited*—Sergeants.—Apprentices.—Ravishment of Wards.— 
Disseisin.—Delays in the prosecution of a Suit diminished.- 
Writs of Error.—Bill of Exceptions.—Writs of Formcdon — 
Writ of Dower.—Writ of' Waste. — Distresses.—Statute Mer¬ 
chant.—Writ of Elcgil.—Writs of Levari Facias and Fieri 
Facias.—Writ of Scire Facias. — Records. — Fleta. — Britton .— 
Hengham’s Summa Magna et Parva. — Thornton*s Summa .— 
John de Athona. 


The administration of justice engaged the attention of 
this king as much as any other subject, in regard to the pro¬ 
ceedings of courts, the duties of officers, and the remedies of 
civil injuries. It appears from a cotemporary writer, that 
the king administered justice, not only in his own council, 
but also in parliament, which was now erected into a court 
of judicature; besides which, this king had a court coram 
auditoribtts specialiter d latere regie destinatis , which 
office was not to determine, but to report to the king what 
they had heard, that he might afford a suitable remedy to 
the parties applying for redress. 

For the better ordering of the business of the courts, the 
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justices of the King’s Bench and Common Pleas were 
directed by the statute Wcstm. 1 to decide all pleas that 
stood for determination at one day, before any new matter 
was arraigned, or any new plea entertained. The regular 
return of writs was directed by the statute Westm. 2, in 
consequence of an evil practice having sprung up, of receiving 
writs after the regular day of return, and in the absence of 
the parties, whereby they lost their lands by default. 

The institution of justices of Assize and Nisi Prius, com¬ 
menced by Magna Charta, was now so far perfected, that its 
establishment is usually dated from this reign. The statute 
Wcstm. 2 , since distinguished by the appellation of the 
statute of Nisi Prius, ordained, that two justices swoni 
should be assigned, before whom, and no others, should be 
taken all assizes of novel disseisin, mort (T ancestor, and 
attaints; and that these justices were to associate to them¬ 
selves one or two of the discrcctcst knights of the county 
into which they came. The assizes were to be taken three 
times in the year, instead of once, as heretofore was the 
practice. Also, that the suitors might be spared the expense 
and trouble of coming up to Westminster with their wit¬ 
nesses, provision was made that causes should be heard 
there only in case the justices failed to come into the county, 
which, not being at that time so regularly established as it 
was afterwards, gave rise to the insertion of the clause, 
“ Nisi justiciarii prius ad partes illas venerint,” and also 
gave the name of Nisi Prius to all trials in civil suits in the 
eyre. Of this practice, which commenced after the passing 
of Magna Charta, llracton makes express mention, “ Semper 
dabitur dies partibus ab justiciariis de banco, sub tali con- 
ditione, nisi justitiarii itinerantes prius venerint ad illas 
partes.” From this time, all matters not requiring great 
examination, were tried at Nisi Prius; but in matters of 
great weight and difficulty, it has been usual for the causes 
to be tried at the bar before all the judges of the court at 
Westminster, whence the trial has since been distinguished 
by the appellation of Trial at Bar. 
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Besides the institutions of justices of Assize and Nisi CHAP. 
Prius, we aUo read now, for the first time, of justices ad 
audiendum et terminandum, that is, of oyer et terminer , edwahd i. 
as it was afterwards called. The statute calls this commis- Jusiicet 0 f 
sion “ breve de transgrcssione ad audiendum et tcrmi- 01 J* r ct ter ‘ 
nandiim,” a writ for hearing and determining any outrage Stat 
or misdemeanor (for transgressio, a trespass, is here 2 . c.^29. 
taken in a large sense,) and enacts, that henceforth it should 41 ,jf 
not be granted before any justices, except justices of either 
bench, and justices in eyre, unless in cases of particular 
enormity, where it was necessary to provide speedy remedy, 
and the king in his grace, thought fit to grant it. Nor was 
this writ to be granted to bear appeals, but in special cases, 
at the king's command. From the tenour of this statute, it 
is supposed, that this commission was heretofore granted, 
sometimes at the suit of the parties interested, before com¬ 
missioners of their own naming, so that the commissioners 
were neither indifferent, nor competent in knowledge and 
experience. To remedy this mischief, the commission was 
thus restricted. 


As a further improvement on the judicial proceedings of Justices of 
these times, justices of Assize were constituted justices of L '' 
Gaol Delivery, so that prisoners might have a speedy trial, St«t. 27 Ed. 
and not be detained in prison longer than was needful. In T ’ Bt ' c * '** 
this statute, it is added, that if one of the justices was a 
clerk, then one of the discreetcr knights of the county being 
associated with him, who was a layman, they two, by the 
king's writ, should deliver the county gaol. From this it Ante, p. 55. 
appears, that the clergy continued, notwithstanding the pro¬ 
hibition before mentioned, to preside in the king's courts, 
only observing the old canon, “ nc clcricus debet interesse 
sanguinithey were not to be present at any judgment of 


life or limb. Court «/ 

The Court of Exchequer had hitherto entertained pleas 
between party and party, not directly but incidentally, as 10 Ed. I. 
they sprung out of, or were connected with, the plea that 
belonged to that court, which was considered by some per- 2«Ed.l.c.4. 
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sons as a privilege, but, for the most part, was eyed with 
jealousy; wherefore we find that it was enacted, by more 
than one statute, that no common pleas were to be holden in 
the Exchequer, contrary to the great charter. 

The jurisdiction of the Chancery was extended by the 
statute Westm. 2, to the framing of writs cnmrimili casu, 
that is, the adapting of writs, which were employed in one 
case, to any other similar case requiring the same remedies, 
which, it seems, could not heretofore have been done without 
the consent of the legislature. 

The Chancery was, at this time, principally considered in 
its capacity as an office, ojfwina justitice , which, together 
with the great seal, was intrusted to some discreet person, 
as a bishop or other dignified ecclesiastic, with whom were 
associated clerici honesti , circnmspecti, et domino regi 
jurati, who were learned in the laws and customs of Eng¬ 
land. The chief of these clerks were called coUateralea et 
ttocii of the chancellor, and prceceptores , or masters, because 
they had the direction of making out remedial writs. There 
were, besides, six other clerks, who were considered as 
familiar ex regia, and were provided with board and lodging 
out of the profits of the privy seal, for tlieir trouble of 
writing out the writs. To these must be added the inferior 
clerks, stiled jnvenes etpeditea, who, by favour of the chan¬ 
cellor, were permitted to assist in making out the brevia 
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As by a provision in Magna Charts, the court of Common 
Fleas was fixed at Westminster, so by the statute Art. Sup. 
Chart, c. 5, the king willed that the chancellor and justices 
de soen banr, should follow him, that he might [have at all 
times near him some sages of the law, who were able duly to 
order all business that came into court. 

The court of the Steward and Marshal, of which the first 
mention is made in this reign, was also regulated by statute. 
We learn from Fleta, that the steward, who filled the office 
of chief justiciary, which had been abolished in the preceding 
reign, determined all questions between persons in the king's 
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household, and administered justice without the king's writ. 
The court of the steward was held in the aula regia , and 
had jurisdiction of* all actions against the king's peace, 
within the bounds of the household, for twelve miles, nbi- 
cunque rex fuerit in Anglia; wliieh circuit was called 
virgata regia, or the verge, answering to the pax regia of 
the Saxons, and was so named, because it was within the 
government of the marshal, who carried virga, a rod, as a 
badge of his office. The steward had cognizance of all in¬ 
juries, that is, trespasses; and of all criminal and personal 
actions, per inventimiem plegiorum prnmquendo , and was 
to do justice to all parties, without allowing any essoin. 
When sufficient pledges were found by the complainant, it 
was the duty of the marshal to attach the party complained 
of, if he was to be found within the limits of the household, 
otherwise he was not to be attached. 

This court always followed the king wherever his house¬ 
hold removed, and by its presence suspended all other com¬ 
missions, whether of the eyre, the assize, gaol-delivery, or 
others in the county, so that when the king fixed his resi¬ 
dence in any place, the steward used to hear and determine 
all pleas, which otherwise belonged to the justices of gaol- 
delivery; and even when the king was in France, the 
steward exercised his jurisdiction on offenders who were 
natives, notwithstanding the objections made to this proceed¬ 
ing on the part of the French king. 

The steward might associate w r ith him the enmerarim, 
hostiarius , or marcscallns , being knights; and what was 
remarkable, he had the singular privilege enjoyed by none 
else but the justices of Ireland and Chester, that he might 
delegate his judicial authority, without the special permission 
of the king. A power so extensive and indefinite, required 
to be brought within some limits, to prevent all encroach¬ 
ments on the jurisdictions of others, wherefore it was or¬ 
dained, that the steward and marshal should hold no plea of 
freehold, but only of debt and covenant; where, as Lord 
C’oke observes, both the parties were of the household, and 
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of such trespasses only as were committed within the verge. 
Besides, they were to hold no plea of trespass, hut that 
which should be attached by them before the king departed 
from the verge, where the trespass was committed; and if 
it could not be determined within the limits of the same 
verge, then the plea before the steward was to cease. It 
was moreover enacted, that the steward should not in future 
take acknowledgments of debts or other things, but of per¬ 
sons of the hortell, nor hold any other plea, by obligation 
made at the distress of the steward and marshal; and if they 
did any thing contrary to this act, it was to be hoi den for 
void. From which latter clause, it has been inferred, that 
the steward had found means to enlarge his jurisdiction 
beyond the verge. 

The criminal jurisdiction of the steward was, in like man¬ 
ner, confined to the verge. In the case of the death of a 
man, the coroner of the county was to do what belonged to 
his office, in conjunction with the coroner of the king’s 
household; and all such matters as could not be deter¬ 
mined before the steward, were to be remitted to the common 
law. 


F.cctrsiasii- 'Phe bounds of ecclesiastical jurisdiction, which had been 
fl!J. VUSiUm hitherto a subject of contest, were defined by the statute 
Stat. Cir- Circumspecte ngatis , in conformity with the regulations 
agati§T 13 and P ract i ces °f former reigns. Also the matter of prohi- 

Ed. I. »t. 4. bitions, regulated by the statute of the Writ of Consul¬ 
tation. 
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Bract. 123. 


Stat. West. 
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There was one privilege which the church had long 
enjoyed, under the name of the primleginm clericale, or 
benefit of clergy; whereby they were so far exempted from 
the secular jurisdiction, that, if a clerk was arrested for 
homicide, or any other crime, he was delivered, on demand, 
to the ordinary, without making any inquisition, that he 
might be dealt with according to the laws of the church. 
But this privilege appears to have been abused, and clerical 
offenders were dealt with more leniently than was consistent 
with the ends of justice: wherefore the king enjoined the 
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prelates, upon the faith they owed him, that those who had CHAP, 
been indicted of such offences, by good and lawful men, v 
should in no wise be delivered without due purgation, so edwakd I. 
that the king might have no need to provide otherwise. As 
a consequence of this statute, it should seem that clerks 
were not delivered to the ordinary, as they had been here¬ 
tofore, until inquisition had been made; and if the accused 
was found innocent, he was to be discharged; but if guilty, Brit. c. 4. 
liis lands and goods were forfeited to the king, and his body 
given, upon demand, to the ordinary, who was to answer for 
any misconduct in this matter. 

There was, however, one description of offenders, whom 
the church was disposed to exclude from the benefit of 
clerks; these were, by the canonists, called bigrtnii , that is, 
persons who married more than one wife. Against such 
persons a constitution was made in the council of Lyons, g ta t. de* 
during the papacy of Boniface VIII.; and in confirmation of ^ 

this, a provision was made in the statute de Bigamis , which c. ft. 
thence took its name, that if any married a widow, or mar¬ 
ried a second wife, after the death of the first, lie should be 
deprived of the benefit of clergy, if he was convicted of any 
clergyable felony whatever. 

While the higher courts were thus regulated, care was 
taken to keep the inferior jurisdictions within their due 
bounds. It had been the practice, that if any person of one Hct. l. 2 . 
city, society, or merchant guild, was indebted to some one 
of another city or society; and any other person of that city 
or guild, came into the society where the creditor was. 
the latter might charge him with the debt of the other; 
which practice, being contrary to the common law, was now 
put a stop to by the statute Wcstm. 2, chap. 23. In like Stat. West, 
manner, the lords of franchises were prohibited, by the siat^Wcst. 
statute Westm. 1, c. 35, from attaching persons to answer l-c.3ft. 
in their courts, of contrac's, &c. which had been made out 
of their franchise, on pain of being compelled to recompense 
any stranger so attached with double damages. 

We have seen that no party to a suit could appear by Ante,p.ll4. 

x 2 
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attorney, without the king's special warrant. But by the 
statute Westra. 2, the king de speciali gratia granted, for 
the quiet and good of his subjects, that they might appoint 
a general attorney for prosecuting their 6uits at any time. 
By this act, which relieved the parties suing from much 
trouble and expense, the king gave up the fees usually paid 
for a special permission to appoint an attorney. 

The malpractices and irregularities of sheriffs, cschcators, 
bailiffs, and other officers, were checked by various enact¬ 
ments ; as the levying distresses by persons who were not 
regular bailiffs, wliieh was made punishable as an offence 
against the king, by the statute Westm. 1, c. 37; the 
making false or negligent returns of writs, which was pro¬ 
vided against by chap. 39 of the same statute; the appoint¬ 
ing of persons to be jurors, who were not duly qualified, 
which was prohibited by the statute Westm. 2, c. 38; the 
returning a greater number of jurors than was wanted, in 
order to get money for dispensing with their attendance, 
which was prevented by the same statute that restricted the 
number to twenty-four; the unjustly seizing into the king’s 
hands, colore officii, the freeholds of individuals, for which, 
on conviction, the offender was to pay double damages; the 
imprisoning persons on false indictments, in order to extort 
money, for which the party injured might have, by the 
statute Westm. 1, c. 24, a writ of false imprisonment; the 
bailing improper persons, which was punished with the loss 
of office, &c. 

Besides punishing the offenders, regulations were also 
made for the prevention of the offences. The qualifications 
of jurors were defined by the statute Westm. 2, c. 38, and 
the statute de Us pmendis in Assisi#, namely, that they 
should be worth, at the least, forty shillings in the year; 
also, by statute Art. sup. Chart, c. 9, it was enacted, that 
such persons should be put on inquests as were next neigh¬ 
bours, most sufficient, and least suspicious. What persons 
were bailable, and what not, were defined by statute Westm. 
1 , c. 15; the former comprehending all such as were 
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charged with the minor ofFences. Sheriff's and bailiffs were 
prohibited, by Art. sup. Chart ., from letting their baili¬ 
wicks, and by the statute Westm. 1, c. 27, from taking any 
other fees than those which were allowed. The election of 
sheriffs was left to the people, according to ancient usage; 
but they were required to choose none but substantial 
knights, who were able and willing to discharge the duties 
of the office with integrity. The accounts of bailiffs, cham¬ 
berlains, and other receivers, were, by the statute Westm. 2, 
c. 11, to be audited; and if they were found in arrear, they 
were to be imprisoned; and if they fled, their goods were to 
be seized, and they were to be outlawed. 

For the prevention of crimes, which were on the increase, 
the old Saxon law' of police was enforced by the statute of 
Winchester, with many additional provisions. Hue and cry 
was to be solemnly made in all counties, hundreds, markets, 
and fairs; and escapes were to be prevented by making 
fresh suit. J urors convicted of being in league with felons, 
or of being receivers, were to be punished at the discretion 
of the justices; so, likewise, sheriff's or other officers, show¬ 
ing favour to offenders, or concealing offences, were to be 
imprisoned a year, and pay a heavy fine. 

.Judging from the enactments of this reign, it should 
seem, that malpractices were not confined to the inferior 
officers, for several statutes were made against maintenance, 
champerty, barretry, conspiracy, embracery, collusion, and 
deceit, and directed against the highest officers of the court, 
as the chancellor, treasurer, justices, &c. who were forbidden 
by Art. sup. Chart, c. 11, to take any part in such things, 
under pain of being punished at the king’s pleasure. 

The bearing up or upholding of quarrels or sides, to the 
disturbance or hindrance of common justice, was signified by 
the general term maintenance; and when this was done, 
with a view of having a part of the thing in plea or suit, it 
was then named champerty cambi partia , or mmpi par - 
titWf that is, a sharing of the spoil. Barretry, from the 
French barrateur , a cheat, was the name given to the 


CHAP. 

XIV. 


Edward I. 

Stat. Art. 
■tup. Chart, 
c 14. 

Stat. West. 
2. c. 11. 

Election 

sheriff's. 

Stat. Art. 
aup. Chart, 
c. 13. 

Stat. West. 
2.c. 11. 


The old po 
lice rrstoi ed’ 
Stat. of 
Winton, 13 
Ed. 1. sL 2. 


Minute- 
nance ,eh«in- 
perty , and 
other of¬ 
fences pro¬ 
hibited. 

Stat. West. 

1 c. 25. 21!. 
31. 

Stat. West. 
2. c. 3G. 30. 
Stat. Con spi- 
Tators, 33 
Ed. 1. Rt. 2. 
Stat. Cham¬ 
perty, 33 
Ed. i. st. 3. 
Stat. Art 
aup. Chart, 
c. 10, 11. 

Co. Lit. 
sect. 303. 



182 


HISTORY OF 


CHAP. 

XIV. 


Edward I. 


Sergeants. 
Flct. 1. 2. 
c. 37- 


Reeves’ His. 
ii. U«. 234. 


1 Comm.24. 

Spelm. 

(■loss, ad 

Voc. 

Wynne’s 

Eunom. p. 

1U». 

Harringt. on 
Stat. 20 
Kic. II. 


Apprentices. 
Plac. Pari. 
20 Ed. I. 


Dugd. Orig. 
Jut. 35.143. 
Reeves' His. 
ii. 2B4 
Stepli. on 
Plead App. 
No. 0. 


taking and keeping possession of houses, lands, and goods, 
on false pretences. Conspirators are defined by the statute, 
to be “ such as confedcr and bind themselves together by 
oath, covenant, or other alliances, that they would aid each 
other in indicting, and falsely moving, and maintaining 
pleas, &C.” By embracers, are understood false informers. 
Collusion ot deceit was, when any one, in prosecuting a suit, 
attempted to deceive the court or party. If sergeants or 
counters were convicted of this offence, they wctc to be 
imprisoned for a year. Other offenders were, besides im¬ 
prisonment, to be punished at the king*s pleasure. 

Whether sergeants, servirntc, s‘, and counters, nnrrutores, 
were a distinct order of lawyers, isnot certain; but, probably, the 
latter were a particular description of sergeants, who were called 
sergeant-counters, i. e. twrraiomt, from the nar ratio, count 
or declaration, which was the foundation of the suit. Sergeants, 
though now mentioned for the first time by thatmame, are 
supposed to have been a distinct order of lawyers at a very 
early period. Matthew Paris, in his life of John, abbot of St. 
Albans, speaks of advocates fit common law, or counters, as 
a description of persons well known in his days, rjnos band, 
narrutores vulgar!ter appellmnna. That the coif was in 
use at that time, is shown from the case of one William de 
Bussy, who, being called to an account for malpractices, 
claimed the benefit of his order or clergy, which being then 
a secret, it is said, that in order to prove the truth of his 
assertion, he loosened his coif, that he might show his 
tonsure. 

The statute speaks also of apprentices, that is, students 
in the law, who, by an ordinance in the 2(>th year of this 
king, were first permitted to practise in the King's Bench, 
in order to qualify themselves, in course of time, to become 
serdentes , sergeants. In this ordinance, the king especially 
directed .John de Mettingham, the chief justice of the 
Bench, and the rest of the justices associated with him, to 
provide and appoint, according to their discretion, from 
every county, “ At torn at os et apprenticing qui curiam se- 



ENGLISH LAW. 


liW 


quantur et sc de negotiis in cadcm curia intromittent, ct 
alii non/ 1 

There are two writs alluded to or mentioned for the first 
time in this reign, which affected the prerogative of the 
crown, as well as the rights of the subject. The first of 
these writs, afterwards called an ad quod damnum , was, 
according to the ordinatio de libertatibus perquirendis , to 
be directed to the cschcators, in case any one wished to 
purchase a new park; or religious men would amortise lands 
or tenements, to inquire whether it would be to the damage 
of the king, or of others, should he permit such a one to alien 
in mortmain, or otherwise sell his land. 

The other writ was now called an amoveas manuni , 
grounded on a statute of the same name, which ordained that 
in all cases where it appeared by an inquest, taken before the 
king's cschcators, that the land did not belong to the king, 
a writ should be immediately sued out of Chancery, com¬ 
manding the cschcators quod manum nuam amoveunf 
nmnino , and cause the land, with the fruits and issues 
thereof, to be restored to the right owner. 

As to the remedies furnished by statute for civil injuries, 
the ravishment or taking away of wards was visited witli 
heavier penalties, Ey the statute Westm. 2, c. 35, the 
ravisher, though he restored the ward unmarried, or paid oft* 
the marriage, was nevertheless to be punished with two years 1 
imprisonment. If he did not restore her or make compen¬ 
sation, he was obliged to abjure the realm, or suffer perpetual 
imprisonment. Upon this statute was grounded the writ 
afterwards called the Writ of Ravishment of Ward. 
Mention is also here made of the writ de Transgressione, 
which lay for one who complained of being ejected from his 
wardship. This was afterwards called a writ de Ejections 
Custodies. 

The writ of Novel Disseisin was extended, by statute 
Westm. 2, c. 25, to matters regarding estovers of wood, 
delivery of corn, and many other cases, for which there had 
hitherto been no redress by the assise. It was also given, by 
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statute Westm. 1, c. 48, to an heir against his guardian, who 
did any thing to his disinherison; and, in case he could not 
sue for himself, his prochein amy , or any of his next friends, 
might, by the statute Westm. 2, c. 15, be admitted to sue 
for him. By other statutes, it was enacted that the writ 
should not abate from the nonnage of either party, and 
damages were awarded against the disseisor. Cases of re- 
disseisin were visited with heavier penalties than those 
inflicted by the statutes of Merton and Marlcbridge. It 
appears, also, that costs of suit were now first given in 
assizes of Novel Disseisin and Mart (T Ancestor. 

Many provisions were made for preventing unnecessary 
delays in prosecuting a suit, particularly by shortening the 
process, lessening the number of essoins, restricting the 
vouching to warranty, and limiting protections, which were 
often procured to the hindrance of justice. This latter 
impediment to justice arose from a prerogative of the crown, 
which was known among the Saxons by the name of vyningets 
handgriih , that is, peace and protection under the hand of 
the king. The violator of such a protection was, by a law of 
Henry I., to be amerced, and, by another law of this king, 
no one who was impleaded by another was bound to answer 
until he had satisfied the king. Ilcncc it had become usual 
to grant writs of protection to parties claiming to be in the 
king’s service, whereby they were protected from all suits in 
the king’s courts. To remedy the inconveniences resulting 
from these privileges, the adverse party was, by a statute in 
this reign, allowed to challenge the protection, upon its being 
shown in court, and aver that the person was within the four 
seas; and if, on trial of the averment, the verdict was against 
the party that cast the protection, and he was tenant in the 
action, the protection was to be turned into a default, and, 
if demandant, he was to lose his writ. 

There was one provision made by the statute of Westm. 
2, c. 31, which, although it tended to delay, was probably 
considered as a necessary check on the judges at that time. 
This statute took away from the judges the discretionary 
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power of refusing exceptions when offered, and directed, that CHAP, 
when any one was impleaded before the justices, and proposed t 
any exceptions to the judgment of the court, which the El)WAaD r 
justices would not allow, then he might write down the BlU c j E J_ 
exception, and pray the justices to put their seal to it, when ceptUuu. 
the king, upon complaint made, would command the justices 
to examine whether the exception ought to have been made 
or not. Before this statute, a writ of error might have Co. 2 Inst, 
been had at common law whenever there was error in the 42C * 


record, as has been before observed; but, when the justices 
overruled the exception, it was never entered on record, and 
of course no writ could be had. After this statute, most 
points of law, whether on the record or not, might be 
examined by a writ of error. 

On the statute da J)ouis were grounded those writs known Writs of 
by the general name of Eormedon, from the words formnm * urmulon 
doitl in the writ: the first of these was afterwards called a 


formedon in the descender, which lay for the issue, when he 
was deprived of his inheritance, in violation of the statute; 
the second was called a formedon in the reverter, which lay 
for the reversioner, or him to whom the land came by rever¬ 
sion ; and the last a formedon in the remainder, which lay 
for the remainder man. 


A writ of Dower was given by the statute Westm. 2, c. 4, Writ of 
in favour of a widow, where it was objected to her that her Duv>cr ' 
husband lost the land by judgment. If, on inquiry, it was 
found that he lost by default, and that he had a right to the 
land, then the widow might recover her dower. 


In addition to the enactments on the matter of waste, a writ of 


writ was given by the statute Gloc. c. 5, against a tenant per 
legem Anglicr, for term of life or years; also, a writ of 


Waste. 

Stat. Glouc. 
c. 5. 


estrepement was given in the city against any tenant com¬ 
mitting waste pendente life. Estrepement, like the English JJJ 
word strip, signified a particular manner of making waste by 29. 


laying bare the trees, &c. Besides, when a tenant in fee 


farm suffered the land to lie fresh for the space of two or 
three years, so that no distress could fce found thereon, 
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whereby to compel a render of the farm or rent, a writ called 
a Cessavit per Biennium was given to the lessor, which was 
in the nature of a writ of right, and was extended by the 
statute Wcstm. 2, c. 21, to all cases where the accustomed 
services were withheld from the lord for two years. 

Several provisions were made by the statute Wcstm. 1 
and 2 on the subject of distresses to remedy the various 
abuses to which they were exposed. Among other things it 
was enacted that if the cattle of another were driven into a 
castle, and withheld against gage and pledges, the sheriff 
was to take the posse comitatns, and compel deliverance, 
and the king would cause the castle or fortress to be beaten 
down for the contempt, and the owner of the beasts was 
to be recompensed by the distrainer with double damages, 
&c. 

For the support of credit, and the benefit of commerce, 
the statute of Acton Rumcll provided that a merchant who 
wished to secure his debtor before the mayor of ^London, 
York, or Bristol, there to acknowledge the debt and day 
of payment, the recognizance was to be entered on the roll 
by the clerk, who was to make a writing obligatory, to which 
the seal of the debtor was to be affixed. If the debtor did 


not keep his day of payment, then the mayor should imme¬ 
diately cause his chattels and devisable burgages to be sold to 
the amount of the debt. If the debtor had no moveables, 
then his body was to be taken, and kept in prison, until he 
or his friends had made agreement with the creditor. By the 
statute of Merchants, the lands of the debtor, as well as his 
goods, were to be delivered to the creditor by a reasonable 
extent, to hold them until such time as the debt was wholly 
levied, when the land was to be restored. Upon tills statute 
Extent. was grounded the process afterwards well known by the name 
of an extent, or extendi facias, from the words of the writ 
directing the sheriff to cause the lands to be appraised to 
2 Inst, hi their full extended value. Lord Coke supposes that this 
writ was framed after the statute 33 Henry VIII., by which 
all obligations made to the king were to have the same force. 
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and consequently were to be recovered by the same process, 
as a statute staple; but others are of opinion that the writ 
was of a much older date. 

A recognizance entered into with all the formalities pre¬ 
scribed by the statute was in aftertimes called a Statute- 
merchant, and the person who held lands in execution for 
payment of his debt was called Tenant by Statute-merchant. 

By the statute Westrn. 2, c. 18, a general provision was 
made that when a debt was recovered or acknowledged, or 
damages adjudged, the plaintiff should have his election to 
have a writ either “ quoil vicecomes faeiat fieri de terris et 
catallis,” or ‘■'■quod vicecomes liberet ci omnia catalla debitoris 
(exceptis bobus et affris carucic,) et mcdictatcm terra? sua*, 
quosque dchitum levatum fucrit per rationabile pretium et 
extentum.” The writ grounded on this statute was called a 
writ of Rlvgit, for when the plaintiff or cognusee prayed this 
writ, the entry on the roll was “ quod elegit sibi executionem 
lieri de omnibus cat all is et medietate terra?,** whence the 
writ derived its name. By this writ the creditor was to hold 
the half of the lands in his hands until the whole debt and 
damages were paid; and the person holding land in such 
ease was afterwards called tenant by e legit, for whom the 
statute provided, that, in case of being ejected from his 
tenement, an assize of novel disseisin should lie. Thus, says 
Mr. Reeves, was land contrary to the policy of the feudal 
institution made liable to answer for debts. 

It is supposed that, before this statute, by the common 
law, where a person sued execution upon a judgment for debt 
or damages, he should not have the body of the debtor nor 
his lands (except in special cases), but only his goods and 
chattels, and his corn, and what was growing upon the land, 
for which purpose the law gave him two several writs, 
namely, one called a Levari facia,s, whereby the sheriff was 
commanded “quod de terris et catallis ipsius A levari facias,'” 
and the other called a Fieri facia#, which was only “de bonis 
et catallis.” 

As all these writs were lo be sued within a year and a day 
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after the judgment, the statute Westm. 2, c. 45, furnished a 
remedy to the plaintiff who had omitted to sue out execution 
within that period, by means of the writ called Scire facias, 
directed to the sheriff, commanding him “ quod faciat scire’” 
the party complained of, that he should appear at a certain 
day, and show cause why execution should not be done, and 
if he did not appear, or could not show sufficient cause, then 
the sheriff was to do execution. 

Besides the abovementioned statutes, some parliamentary 
enactments were made in regard to crimes and punishments, 
which will be considered hereafter, under the head of Criminal 
Law. It is, however, worthy of observation, that this king 
showed his solicitude for the due administration of justice, 
not only by making salutary regulations, but by a strict 
observance of the conduct of those to whom he committed 
the administration of the law. At one time all the judges, 
except two, are said to have been convicted of corrupt 
practices, and the fines imposed upon them amounted to 
100,000 marks. Among the offenders was the famous 
Ralph dc Hengliam, who, according to some accounts, was 
fined 7000, and according to others 800, marks, foT having 
altered the record of a fine on a poor man from 13$. 4 d. to 
(is. t Id. This timely severity, in a lawless age, doubtless 
contributed to make judges more circumspect in their 
conduct, and thus raised their character materially in public 
estimation. 

Of the decisions of courts, more will be said in the next 
reign. The judicial records began now to be a great source 
of legal information. The Placita Parliamentorum , col¬ 
lected and published by Riley, contain many records of pro¬ 
ceedings before the king in council; but the rolls of judicial 
proceedings in the King's Bench and Common Pleas, as also 
in the Eyre, serve particularly to evidence the learning and 
acuteness of those times. The pleadings handed down in 
these records are very short, but very perspicuous, without 
involving the matter in a multiplicity of words. There are 
some reports of the terms and years of this king extant, 
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which are very brief, clear, and orderly, but they are not to CHAP, 
be found in a regular scries. Besides some broken cases in . " t 
Fitzherbert’s Abridgment, there are some reports in MS. in edwarh I. 
the library of Lincoln's Inn. 

The law treatises of this reign likewise serve to show that 
an increasing attention was now paid to the subject of the 
law. The first of these is the work entitled Fleta seu Conir- Flcta. 
mentarius Juris Jnglicani , which is supposed to have been 
written before the thirteenth year of this king, and not much 
later, if we may judge from the author’s silence on all the 
statutes subsequent to that of Westm. 2. This treatise was 
so entitled, as the author himself informs us, because it was 
written during his confinement in the Fleet prison, whence it 
has been concluded that he was one of those judges who fell 
under the displeasure of the king. 

It is a general treatise on the law, written in Latin, in the 
method of Bracton, whom he follows both in the manner and 


the matter, giving as it were a compendium of that author, 
with the alterations that had taken place since his time. It 
is divided into six books, the first of which treats of the rights 
of persons and pleas of the crown; the second, of courts and 
officers; tlic third, of the method of acquiring titles to things; 
the fourth and fifth, of actions grounded upon a seisin and 
writs of entry; the sixth, of a writ of right. 

The original publication of this work took place in ScM. Piss. 
1647, from a very ancient MS. discovered by Mr. Selden in ad * lcL 
the Cottonian library, being the only one that was extant. It iWdgemnn’s 
was reprinted in 4to. in 1685, and, notwithstanding the labours Blbl * 

of the learned editor, it is said to be still very incorrect. To 
these two editions arc annexed, Mr. Scldcn's Dissertation on 
Fleta, and a small treatise written about the time of Fleta, 
which is a collection of notes relating to proceedings in actions, 
written in old French. 


The small French tract, under the name of Britton, has, Britton. 
from the similitude in the name, and the still greater similarity 
in the contents of the work, been looked upon as an abridg¬ 
ment of Bracton, interspersed with some new matter. By 
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some it has been attributed to John Breton, bishop of 
Hereford, and a judge; but, as he is said to have died in the 
third year of this king, and this treutisc makes mention of 
later statutes, this supposition is rendered doubtful. It is 
written in the person of the king, and being, in all probability, 
published under his auspices, it has on that account . quired 
a proportionate value in public estimation. Britton was first 
printed in Latin by Kedmann, in 12mo., without date, with 
an Fiiiglish epistle to the reader in favour of this oracle of 
the law. A second edition was published by Wingate, in 
French, inl2mo.,164*0,and an English translation, illustrated 
with notes, was published by Robert Kelhain, Esq., 8\ o. 

llanulpli de Hengham, chief* justice of the King's Bench 
in the sixth year of this king, who, for his misconduct, was 
degraded from his office, with other of his fellow justices, is 
the reputed author of a treatise divided into two parts, called 
Summa Martin and Summa Parra , which treat of the 
ancient forms of pleadings in essoins and defaults. This 
work is said to have been translated into English in the time 
of Edward II. or Edward III., and was published by Mr. 
Selden, with some original notes of his own. 

To this writer are ascribed two other tracts, entitled 
Summa Judiraudi Kmmia and Summa (jute diritur quad 
sit NvcrssarimU) «$*r., described by Bishop Tanner in MS. 
lie is likewise said by Dugdalc to have composed a register 
of writs, probably the work known by the name of Regis- 
trum Brerium or Registrant Canvvltariev , pronounced by 
Lord Coke to be the oldest book in the law. 

Hilbert de Thornton, chief justice of the King’s Bench 
in the eighteenth year of this king, was the author of a 
Summa , or Abridgment of Bracton, of which Mr. Selden 
met with a copy in 1 .ord Burleigh’s library. Several of the 
chapter* arc w anting in this copy, and it should seem that no 
other copy has yet been discovered. 

The most important work on the canon law was the Com¬ 
mentary of John de Othona on the Lcgatine Constitutions of 
Cardinals Otto and Ottobone parsed in the last reign, which 
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laid the foundation for the body of canon law used in our chap. 
ecclesiastical courts. v ~ , 

The title of Capitalis Jmtitiarius , which was assumed e»wahi> t. 
by the chief justice of the King's Bench in the former 
reign, was now conferred on the chief justice of the Bench 
or Common Pleas. The salaries of the judges were still very 
small. Thomas de Weyland, chief justice of the Bench in Duga. orig. 
the seventh year of this king, had but 40/. per annum, and Jur * 
the other justices there but 40 marks. 
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Stat. Ac Mi- 
litibus. 


Notwithstanding the troubles of this reign, Edward II. 
was not unmindful of the subject which had so much engaged 
the attention of his father. Of this we have memorials, not 
only in the statutes which were passed, hut also in the reports 
of judicial proceedings, and the decisions of courts. 

The first public act of this reign is said to have been a 
writ granted by the king in parliament, which being entered, 
by his direction, on the record, acquired the force of a law, 
and is now placed among the statutes, under the title of the 
Statutnm de Militibus^ the object of which was to abate 
that part of the feudal system, which required every one pos¬ 
sessed of a faedum militare that he should suscipere arma, 
that is, take upon him the order of knighthood. In the 
second year of this king was passed an act for enforcing the 
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statute Art sup. Chart as, and in the year following another, CHAP, 
entitled Litera*. Patentes, &c. in order to enforce the v 
observance of the statute De Asportatis Jtcligiosorum , passed edw. i i, 
in the last reign. In the ninth was passed the famous statute Stat. 2 Ed. 
of Lincoln, called the Stat. Articuli Cleri, the object of 

Artieuli 


which was to adjust the long-disputed claims of ecclesiastical cicri. 
jurisdiction. In the reign of Henry III., Boniface, younger stat. 0 Ed. 
son of Thomas, earl of Savoy, archbishop of Canterbury, 2 j nst 
and uncle to Queen Eleanor, aimed at enlarging the <W* 
boundaries of ecclesiastical jurisdiction, and made several 
canons and constitutions, which tended to encroach on 
matters belonging to the common law, as the trial of the 
limits and bounds of parishes, the right of patronage, trial of 
right of tithes by indieavit, and other things of a similar 
nature. He did not, however, succeed in his attempt, for, 
notwithstanding his high connexions, and that some of the 
great officers of the realm were prelates, the judges continued, 
according to law, to keep the ecclesiastical courts within their 
limits, and when Boniface made application to parliament, he 
obtained no redress. His canons were not confirmed in that 
reign, and, in the reign of Edward I. an act of parliament 
passed, entitled Prohibitio formata de Statuto Artieuli 
Cleri, which was expressly directed against different points in 
these canons. After this the clergy exhibited, in the same 
reign, certain articles entitled Artieuli contra Prohibithmem 
Regis, not with the view of upholding the rejected canons, but 
in order to obtain an explanation of some points that affected 
their just rights. An answer was returned to these articles; 
and that the matter might be thoroughly adjusted, Walter 
llcyuolds, archbishop of Canterbury, who was in great 
esteem with Edward, drew up sixteen articles, to which 
answers were given seriatim to every one of them, by autho¬ 
rity of parliament, and in such manner that the question 
between the temporal and ecclesiastical courts was, as it were, 
compromised by mutual concessions, and put on a footing 
that has lasted ever since, with very few alterations. • statute of 

By the statute of Sheriffs, passed in the same year, an ffoEd!ill 
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alteration was made in the choice of these officers, which was 
taken from the people at large, and committed to the chan¬ 
cellor, treasurer, barons of the exchequer, and justices. 
None were to be appointed who had not sufficient land to 
answer to the king and his people. This alteration was 
called for by the former malpractices of these officers, and 
naturally tended to elevate the character of those who after¬ 
wards filled this important office. 

In the 10th year of this king, we find the statute of 
Gavelet, which, as the name imports, had regard to the 
tenure of gavelkind. Gavelet gaveletum , jvas a leasing, or 
letting to rent; and the comueludo de gaveletum , sig¬ 
nified a process for die recovery of a rent or service, where¬ 
by the lord might seize the land in the nature of a distress, 
to be returned to the tenant in case he paid the rent. This 
custom, which was less rigorous than the feudal law of for¬ 
feiture, had hitherto been confined to Kent, where lands 
were held in gavelkind, but by this statute was extended to 
the city of London. 

Two statutes were passed in the 12th year of this king, 
namely, the statute of York, and the statute of Essoins. 
The former of these contained many provisions relating to 
the administration of justice, particularly in taking of in¬ 
quests, the regular return of writs, and the conduct of 
sheriffs, &c. The statute of essoins regulated this matter, 
in affirmance of the common law. 

The Statutuni de Vicecumitibua et aliis de viridi Cera , 
passed in the 14th year, contrived a shorter process in the 
Exchequer, for compelling sheriffs to make acquittances to 
the king's debtors. The statute of Carlisle, De Finibus , 
which, in the form of a writ, was directed in the fifteenth 
year to the justices of the Bench, for their government, in 
taking fines, and was confirmatory of the statute Modus 
levandi Fines , 18 Ed. I. 

Of the three statutes passed in the 17th year of this king, 
that entitled Preerogativa Regis , is the most important. 
Prasrogativa, from pree , before or first, and rogo, to ask, was 
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applied by the Romans to such tribes as were first asked, 
that is, their votes taken in the choice of consuls, whence it 
came to signify generally pre-eminence or superior autho¬ 
rity. Its use, in application to kingly power, which, in the 
eye of the common law, admitted of no comparison with any 
other, appears to have commenced about this period, when 
a power was rising in the state, to control the king in the 
exercise of that authority, that he had heretofore employed 
at his own discretion in the government of the state. The 
object, therefore, of this statute was to define those rights, 
which had been enjoyed by the crown from time imme¬ 
morial. These were partly of a feudal and partly of a poli¬ 
tical or general nature. 

The statute declares, in the first place, that the king has 
the wardship of his tenants in capite , which was agreeable to 
the feudal law, as established in the reign of Henry II. 
“ Notandum," says Glanvillc, “ quod si quis in capite dc 
domino rege tenere debet, tunc cjus custodia ad dominum 
Regem plcne pertinct, sive alios dominos habere debeat 
ipse lucres, sive non, quia dominus Rex nullum habere 
potest parem, multo minus superiorem.” This is confirmed 
by Eracton and Britton. But the fees of the archbishop of 
Canterbury, the bishop of Durham, and some others, 
where the king's writ did not run, were exempted from 
wardship. 

The king was likewise to have the marriage of the heir 
within age, and in his ward, of such as held of him in capite , 
of which mention has already been made in the reign of 
Henry II. 

Primer seisin, printa seiaina , was another feudal prero¬ 
gative enjoyed by the crown at common law, as declared by 
the statute of Marlebridge, and confirmed by this statute. 
This corresponded to the relief given in the case of subjects, 
and consisted of the issues of the lands and tenements, 
which were to be received by the king until livery was sued. 

Dower was to be assigned to the widows of the king's 
tenants, who were not to marry without his licence. This 
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was in confirmation of the common law, as laid down in the 
charter of Henry I. and Magna Charta. 

When lands held of the king descended to several par¬ 
ceners, they were all to do homage to him severally, according 
to the Statutum Hibernia?, in the reign of Hen. III. In 
the case of common persons, we arc informed by Glanvillc 
and subsequent writers, that the eldest did homage for her¬ 
self and her sisters. 

If any woman, during the life of her ancestor, tenant in 
capite, was married within the age of consent, the king was 
to have ward of the body of the woman, until she was of 
age, when she might have her election to continue with him 
to whom she was married, or accept a husband whom the 
king should propose. That this was also a part of the com¬ 
mon law, has been shown from records of those times. 

We have seen what restraints were imposed on alienation 
by Magna Charta, and subsequently by the statute of Quia 
implores ; but it is generally admitted that these provisions 
related solely to common persons, and that tenants in capite 
were never allowed to alien. For the determination of this 
point, therefore, the statute declared, in confirmation of 
Magna Charta, that none who held of the king in capite , by 
knight's service, might alien more of his land than that the 
residue should be sufficient to answer the service, unless he 
had the king's licence for so doing. As to the alienation of 
sergcantics without the king's licence, the statute further 
declared, that the king was used to rate such sergeanties at a 
reasonable extent to be made of them. 

In regard to advowsons, when another presented to a 
church of which the advowson belonged to the king, and the 
king recovered in a suit, no lapse should hold against him, 
though he did not present until after six months from the 
voidance. Of this prerogative, there is no mention cither in 
Glanvillc or Rritton ; but it is supposed to be grounded on 
the well-known maxim in law, quod nullum tempn* oceurrit 
regi. 

The political or general rights declared by this statute. 
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were the custody of idiots and lunatics, wreck, royal fish, and 
the goods and chattels of felons. 

As to idiots, it appears from Bracton, that where the 
plaintiff in a suit was found to be fatuus a natimtate , that 
is, a natural fool, and also one who could neither speak nor 
hear, it was the office of the judge to provide a tutor for his 
person, and, as it should seem, to appoint a curator for his 
estate. Probably this trust was given to the lords, of whom 
the lands were hoklen; but being liable to abuse, we 
learn from subsequent writers, as also from this statute, 
that the king should have the custody fatuorwn natu - 
rnlium, taking the profits of their lands, without waste or 
destruction, with a reservation, at the same time, to the 
lord, of all his lawful claims for wardship, relief, and the 
like. By virtue of this statute, it appears, that when the 
king was informed that such a one was an idiot, lie caused 
him to be brought before the chancellor, or some other 
whom he appointed, that lie might be examined; and there¬ 
upon a writ was issued, called the writ de idiota inquirendo, 
to inquire whether he was an idiot or no; and if he was 
found to be purus idiota a natimtate , then the king had 
the custody of his person and his lands during his life, but 
after his death he restored the lands to his heir. 

A similar provision was made for the protection of luna¬ 
tics, or any one that should become non compos mentis , 
with lucid intervals. They were, according to Bracton, to 
have a tutor, but by this statute, it was declared to be a 
part of the king's prerogative, to provide that the lands of 
such a one should be kept without waste and destruction, 
his family maintained out of the issues thereof in a com¬ 
petent manner, and the residue kept for his use, when he 
recovered. 
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The ancient prerogative of wreck was now confirmed by Wreck. 
this statute. Wreck, in the Saxon wraec , is like the Eng- StatPrsErog.* 
lisli rack and break, derived from the Greek pvywfit, in 
Latin frango , and signifies a vessel tossed on the shore in a 
broken and shattered condition; but, in a legal sense, the 
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right to the vessel and the goods therein contained. That 
all wrecks were the property of the state, was a maxim uni¬ 
versally established from the remotest antiquity; and was so 
rigorously enforced, as to include not only the goods and 
valuables in the vessel, but also all persons cast alive on 
shore, who, being taken captive, were obliged to purchase 
their liberty by paying a ransom. Thus, we are told, that 
Guy, earl of Pouthien, detained Harold, the competitor for 
the crown of England, as a prisoner, when he was ship¬ 
wrecked on his coast, and stripped him of every thing, “ pro 
ritu loci, pro more gentis insito,” observes Eadmcrus. 

So inveterate was this custom, that notwithstanding the 
efforts made by several popes to put a stop to the un¬ 
christian-like practice, it was not only held to be lawful, 
because it was sanctioned by immemorial usage, but there 
were some who thought, that whatever was cast upon their 
shores, was sent to them by God and their good fortune. 
But this inhuman principle and practice was not universal. 
By the edicts of some Roman emperors, the owners of 
shipwrecked goods, were allowed to recover them against the 
fiscus or imperial treasury. Among the Saxon kings there 
arc also examples of similar humanity, which is promoted by 
the laws of Henry I. and II. By the former it was or¬ 
dained, that if any person escaped alive out of the ship, it 
should be no wreck. By the charter of the latter, it is de¬ 
clared, that if out of any vessel cast on the shores of Eng¬ 
land, Poictou, Oleron, or Gascony, either man or beast 
should be found alive, the goods should remain to the owner 
if claimed within three months. In Bracton’s time the law 
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appears to have been still more enlarged in favour of the 
owner, for if a dog or a cat only escaped alive, or there was 
any mark by which the owner of the goods might be dis¬ 
covered, they were to be restored to him, which law was 
confirmed by the statute of Westm. 1. The time of limit¬ 
ation for making claims, was the ordinary legal time of a 
year and a day, which prevailed also in Normandy. 

The statute of Westminster speaks only of wreck, or that 
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which was cast upon land, but it extended also to things re¬ 
maining in the sea, which, when they were cast in, were 
called jetsam, from the French jetter , to cast; when they 
were found floating on the surface, they were called flotsam; 
and when they were sunk in the sea, with a buoy or cast tied 
to them, they were called ligam, from the Saxon lagan , 
which was taken in the sense of wreck, or the law of wreck. 

While the rights of humanity were thus regarded by the 
abovementioned provisions of the legislature, the revenue of 
the crown was so far diminished, but when no owner was 
to be found, and no claim w r as put in for the goods within the 
time of limitation, they were declared by the statute we are 
now treating of to belong to the king by his prerogative, 
except in certain places privileged by the king. 

Under this head was also brought, what has since been 
called royal fish, that is, the whale and the sturgeon, which, 
when they were thrown ashore or caught near the coast, 
were, from their value and rarity, the property of the crown, 
as they had been at an early period in Denmark and Nor¬ 
mandy. 

The chattels of condemned felons and fugitives were, in 
affirmance of the common law, to go to the king, wherever 
they were to be found. Besides, the king was also to enjoy 
the feudal right of the year, day, and waste, of the lands and 
tenements of such felons, unless the lord paid a reasonable 
fine, which agrees with the law as laid down by Glanville, 
but not with Magna Charta, where there is no mention of 
the waste, nor with Bracton, who seems to signify that a 
fine might be given for the year and the day, without reckon¬ 
ing the waste. 

Besides the abovementioned points of prerogative, there 
were several others not named in this statute, probably be¬ 
cause they were thought so indisputable as not to require any 
particular notice. Of this description were treasure-trove, 
waifs and strays, which we read, of long before this time. 

Treasure-trove, thesaurus inventus, from the French 
trouver , to And, was, at one time, a no inconsiderable source 
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of the king’s revenue. Under treasure trove, was compre¬ 
hended money or coin, gold, silver, plate, or bullion, which 
was found hidden in the earth, or any other private place, 
which Bracton, in the language of the civil law, calls 
“ vetus depositio pecuniae.” If the owner were not known, 
this belonged to the king, but if he were discovered, he 
might lay claim to it; and if the thing were found in the 
sea or upon the earth, it appears that it belonged to the 
owner. By a law of Edward the Confessor, thesaurus in¬ 
ventus belonged to the king, unless it was found in church 
lands, when the whole of the gold and half the silver be¬ 
longed to the king, and half to the church. 

Waifs, bona waiviata , from the German trerfeti , to 
throw, signifies any thing thrown away or abandoned, as 
when a thief throws any thing from him, that it may not 
be found on his person. Estrays, in the French estragere , 
and the Latin of the middle ages extrahnra , from extra 
without, signilied literally any thing out of its place; and in 
a legal sense, such animals as were found wandering and 
having no owner, as Fleta defines it, u pecus vagans cpiod 
nullus petit, sequitur, vel advocat.” The king was entitled 
to waifs, if the party robbed did not seize them first; but in 
regard to strays, it was necessary that they should, accord¬ 
ing to the old Gothic usage, be proclaimed in the church, 
and two market towns next adjoining. The franchise of 
waifs and strays was sometimes granted by the king. 

Besides the abovementioned statutes, which arc univer¬ 
sally ascribed to this king, there arc some others in the 
statute-book, inserted at the end of this reign, the dates of 
which arc not precisely known, although they arc generally 
admitted to have passed in the reign cither of Hen. III. 
Ed. I. or Ed. II. Among these, is the statute of Jlagman, 
De Justitmriis assignatis , on which is supposed to have 
been grounded the commission by which the justices of 
Trailbaston exercised their criminal jurisdiction. 

The common law had necessarily undergone some altera¬ 
tions and modifications, not only from the statutes passed in 
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the two preceding reigns, but also from the decisions of 
courts, where every point of law was more nicely defined 
and clearly elucidated than formerly. 

The law of descents had undergone some alteration or 
modification since the time of Glanville. The doctrine of 
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primogeniture, which was then established in knight's ser¬ 
vice, was afterwards extended to other tenures. Bracton Bract. Gi. 
lays it down as a general rule in law, that “ jus descendit 
ad primogenitum.’” It was also then held, as it has been 
ever since, that all descendants in infinitum , from any per- * 

son who would have been heir, if Jiving, were to inherit 
jure representatimiis. Thus the eldest son dying in the Bract. 65. a. 
lifetime of his father, and leaving issue, that issue was to be 
preferred in inheriting to the grandfather, before any younger 
brother of the father; which settled the doubt that existed -Anus, p. na. 


in Glanvillc's time, respecting the law of succession in this 
particular. 

Males were preferred to females so strictly, that by a rule 
of law the right should never come to a woman so long as lumd. 
there was a male, or one descended from a male, whether 
from the same father or not. An exception was, however, liract - ,ia - 
admitted in Bracton's time in favour of the whole blood, to 


the exclusion of the half blood, in regard to purchased lands; 
as in the case of a man having a son and daughter by one 
wife, and after her death marrying another, and having a son 
and daughter by her. Then the son of the second marriage 
having made a purchase of land, and dying without children, 
it was admitted that the sister of the second wife should take 


the inheritance, to the exclusion of the other brother and 
sister. Bracton was also of opinion that the same exception Bract, ubi 
ought to apply to inheritances as well as to purchased lands; 8UI>ra ' 
but although his opinion was supported by that of Flcta and Brit. c. iu». 
Britton in the last reign, yet it does not appear that this point J 
of law was finally settled until the present reign. It was now Bale’* Hint. 

.... J , . * . . ° . Com. I<aw, 

held that every one, as he came into seism, made a stipes, by c . 11 . 
the maxim semnafacit stipem; that is, that the seisin of the 
last possessor was taken as a presumption of his being of the 
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blood of the first purchaser; and, consequently, that the 
possession of the brother constituted the sister to be heir. So 
that if the brother died, and the sister entered, the land was 
rather to escheat to the lord than descend to another sister of 
the half-blood. “ This,” says the book, “ is the common 
law, which ought not to be changed.” Conformably to this 
opinion, it appears that in a case which came before the court 
in the fifth year of this king, it was decided that the land 
in question was to go to the uncle, and not to the sister of 
the half-blood. 

The Stat. de Danis was so strictly adhered to in this 
reign, that the spirit was more regarded than the letter; where¬ 
fore it was decided that the heirs of the first donee, though 
not mentioned in the statute, were restrained as well as the 
donee himself from alienating the land, and that the word 
heirs was omitted by the oversight of the clerks. 

There was, however, one way left of getting rid of an entail 
which could not be prevented, namely, by means of war¬ 
ranty ; for it appears to have been admitted that warranty 
with assets, that is to say, sufficient land by descent to 
answer the warranty, should bar the issue in tail. Thus, in 
answer to the plea ne dona pas , in a writ of formedon in 
descender , the tenant might plead that an ancestor of the 
demandant aliened with warranty to such and such a person 
from whom the land descended to the tenant, to which the 
demandant might plead in reply, admitting the deed of his 
ancestor, that as assets did not come to him by descent from 
his ancestor, he ought not to be bound by the warranty; and 
if, upon trial of this issue, it was found that the heir had any 
value by descent from his ancestor, the warranty was held to 
be a bar to the action, otherwise not. 

This was conformable to the old law; and, as the Stat* de 
Donis had only declared that a fine should not be a bar, it 
was decided that the effects of warranty should remain as 
they had been, with this distinction only, that heretofore the 
heir of the warrantor was barred from claiming the estate, 
although he had no assets or lands by descent; but now a 
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warranty was held to be no bar, unless accompanied with 
assets. 

Among the writs of contra formam feojfamenti grounded 
upon the statute of Marlebridge, chap. ix. was one not men¬ 
tioned before this reign, called a monstracit , and in after- 
times more frequently monstraverunt This writ, also, lay 
at common law for tenants in ancient demesne, who had 
been burdened with more services than were originally in 
the tenure. Questions of this sort were generally deter¬ 
mined by application to domesday-book in the Exchequer. 

There are several other actions, now mentioned for the first 
time, which were grounded on the statutes of the two pre¬ 
ceding reigns: as the writ dc contrihntione , on the stat. of 
Marlebridge, to compel coparceners to aid the eldest sister in 
performing the services; also the writ of office called diettt 
vlausit extremum , grounded on the same statute, chap. xvi. 
for taking into the king’s hands the lands of one who died 
seised in capita; a writ of entry for the reversioner, founded 
on the stat. Westm. 2, c. 3; a writ contra for mam colla - 
tiorrn, on stat. Westin. 2, c. 41; and the writ in cam pro- 
vitto , grounded on the stat. of Gloucester, chap. vii. 

Others were grounded on the common law; as the writ 
of secta ad molcndinum , for recovering suit to a will; and 
a writ of quid juris clamat> for a cognusee in a fine levied 
by a reversioner to procure the attornment of the tenant for 
life; also a writ & Deceit, which was brought against a per¬ 
son for levying a false fine, and suggesting a false title, for 
suing a monstracit, where the plaintiff was tenant in an¬ 
cient demesne, and other deceitful proceedings in judicial 
matters. 
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ihe^jtatufcn* 
Reeves’ His. 
ii. 326. 
JWayn. 260, 
Ac. 


Mayn. 67. 
01, &c. 


Writs ut 
common law. 
Reeves’ His» 

ii. 327. 


An action of debt, which, in the Teign of Henry II. lay A Hon of 
for the recovery of money or chattels, had now acquired dciu j 

sufficient importance to be nicely considered in the courts. ' 

In the preceding reign it was split into two, namely, a writ F,ct - w* 1 * 

of debet for the recovery of money, and a writ of detinet Mayn '*” 9 * « 

for the recovery of chattels, which distinction was now regu- 
larly observed. A writ of debet was usually grounded on a ii. 330 . 
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deed or obligation to pay money, which, for the most part, 
was a writing sealed; but sometimes, according to the 
ancient usage, it was grounded upon a mere bargain of buy¬ 
ing and selling. In the first case, the plaintiff would state 
his demand, and produce a deed testifying the transaction. 
The common plea to a deed, was nient le fait, that is, that 
it was not the defendant's deed; sometimes deins age, that 
is, not of age when the deed was made. A plea was held 
to be good to say that it was made at Berwick, because the 
place was out of the jurisdiction of the court. The same 
objection held good against a deed made at Chester and 
Durham. If the transaction passed without writing, then 
the plaintiff*, after stating his demand, would offer to produce 
his sect a, according to the old usage. 

Actions of detinue, were most usually brought for deeds 
and charters, which, where a feoffment of lands was made, 
were frequently deposited in the hands of a third person; 
and sometimes were demanded in an action of detainer, 
whereby the merits of the detainer were brought under dis¬ 
cussion. By an action of detinue, were also tried the merits 
of the question respecting the rationabilu pars, but the 
decisions of the courts were invariably against such claim. 
A writ was brought by an infant against his father's exe¬ 
cutors, reciting that per emmictudinem regni, the mother 
was to have a third, and the executors a third, &c. To 
this the defendants pleaded pleinement administre, upon 
which one of the justices expressed a doubt, whether an 
action would lie, because the writ was grounded on a par¬ 
ticular custom, but we, says he, know of no such custom, 
and the law is otherwise. Another of the judges observed, 
that he had often seen such writs, but never knew one of 
them maintained. The clause in Magna Charta, “ salvis 
ratinnabilibus partibus,” which was urged in such cases in 
support of the plaintiff's claim, was held by the court to 
refer only to particular customs, and that neither the great 
charter, nor the common law, restrained the father's power 
of disposing of hiB own effects. 
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The writ de convcntione, or an action of covenant, which CHAP. 

yip 

is mentioned by Bracton, lay sometimes for the recovery of ^ 
moveables and of immovables, for the most part for land, or u DW# n. 
for some profit, or casually issuing out of land, as for not jetum of 
doing homage, and services, and the like. A writ of An- 
nuity was most frequent between ecclesiastics, in which cases BLecv«i’*ilis. 
it was no uncommon plea to allege, that it was a matter of »• 33c - 
a spiritual nature, but this plea was always overruled. 

Trespass, in Latin transgressio , signified literally the Action of 
unlawful passing of any bounds, whence it came to be used ires P ,tss ' 
in the sense of any injury done with force, either to the per¬ 
son or the property of another. In the reign of Henry III. 
actions of trespass appear to have been but little in use; 
civil injuries being, for the most part, determinable by the 
assize, and personal injuries prosecuted as criminal offences, 
by appeal or indictment. Trespasses arc reckoned by Bract. ful. 
Bracton among the placita coroner, particularly in cases of 
unlawfully distraining; and he held that the writ quare vi Ibid, c 413. 
et. armis a man entered land, was bad, because it brought 
the mode of the trespass into question, rather than the tres¬ 
pass itself, although there were, in his time, trespasses re- Ibid. 21 it. 
spccting land, which were determined by the assize, or more 
frequently by the jurata; as, if any one made use of another's 
land against the will of the owner, or appropriated any thing 
to himself which was common. In the next reign, actions 
of trespass became very frequent, in cases where the assize 
had been heretofore resorted to; as, for breaking and enter¬ 
ing houses and lands, beating down a mound, cutting trees, 
and the like; in which cases it was held to be a good plea, Mayn. 4 .'»a. 
if the defendant said it was his own freehold, so that titles to 
land might in this manner be tried. The action of trespass Ibid. 12.63. 
was likewise employed as a remedy for many personal in- et^Jiim. 
juries, as battery, imprisonment, carrying away goods and 
chattels, and the like cases of violence, which had before 
been treated criminally. 

We are now arrived at a period when pleading was be¬ 
coming a matter of science, which, while men prosecuted 
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their own suits, was conducted probably with but little regard 
to form or precision. Glanville is almost entirely silent on the 
subject, and from the manner in which he sets forth the de¬ 
claration, there is no doubt but that the parties appeared in 
court, and pleaded their own cause in person. That the 
same was the case in the time of Bracton, may be inferred 
from his words, for he expressly says, “ comparentibus tarn 
petente quam tenente.” Nevertheless, he treats rather 
largely on the allegations or pleas that the tenant might 
bring forward in his own defence, and states the order in 
which these allegations ought to be brought: namely, first 
to the jurisdiction of the court; secondly, to the person, 
first to that of the plaintiff, then to that of the defendant; 
thirdly, to the court or declaration; fourthly, to the writ; 
and fifthly, to the action. This is agreeable to what is 
stated by other writers, and to the law at this day. 

Bracton gives the name of exceptio to the allegation 
brought by the defendant, a term derived from the civil 
law, which continued to be in use for some time after he 
wrote. Flea, in the modern sense, of what cither party 
alleged for himself, in a cause depending for trial, was not 
as yet introduced. Bracton, in the language of the civil or 
canon law, divides pleas into peremptory and dilatory, a dis¬ 
tinction which has been handed down to the present day. 
A plea in abatement, is termed by this writer exceptio ad 
breve prostemandum , and by Britton exception pur brefe 
abatrey whence the modern terms of abate and abatement. 
The exceptio peremptoria of Bracton is called by Britton 
exception pur barrer le plaintiffe de sa demande, that is, in 
modem language, a plea in bar. 

The plaintiff's answer to the defendant's plea, is called 
by Bracton replication replication: the allegation of the de¬ 
fendant in reply is called triplication in after rimes, rejoinder. 
This was followed by the quadruplicatio and quintu - 
pHcatioy which were afterwards called the rebutter and the 
surrebutter. 

The declaration, is called by Glanville petition that is, a 
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claim; which term, as Mr. Reeves observes, was borrowed chap. 
from the civil law: by Bracton it is called intentio , a term v , 

borrowed from the canon law. At the period we are now Edw . 


treating of, it was denominated in Latin narratio , and in Reeves’ His. 
the French conte , count. *• 427 * 


The process of coming to an issue is called by Bracton /«»«• 
after the civilians litis contestatio. The term issue, in ,<72 ‘ a ’ 
Latin exitus, is first to be met with in the year-books of Stcph. on 
this king. It was so called when the pleaders, by their 
alternate allegations, arrived at some specific point, where 
the matter was affirmed by the one and denied by the other 
party, when they were said to be ad exitum , at issue; 
that is, at the end of their pleading. If the point thus 
arrived at was a matter of law, an ism en ley , as it is termed 
in the year-books of this king, it was of course decided by 
the judges, to whom all questions of law belonged; but 
if a matter of fact, an issu en fet , it was referred to the 


jury* 

Some of the formal commencements and conclusions of Commence- 
pleadings now in use, may be traced to an early period; 
thus in Britton we find this form of commencement: Le ibid. N 0 . 71 . 
plaintiff e ne purra rien conquere, which answers to the c> ***** 
actio, or a modern plea in bar, which has this commence¬ 
ment : “ Says that the said A. B. ought not to have or main¬ 
tain his aforesaid action against him the said C. D. because 
he says, &c.;” so, likewise, rescript , ne luy doitgrever , 
answers to the commencement in an action of debt on bond, 
commonly called an onerari non , which runs thus: “ Says 
that he ought not to be charged with the said debt, by virtue 
of the said supposed writing obligatory/'' 

Prayer of judgment, at the conclusion of pleading, occurs Bract. 57 . 
in Bracton, et inde petit judicium. The form of com¬ 
mencing the declaration, ceo vous monstre , occurs in the 
year-books of this king; and we find it Latinized in Bracton, Ante, p.i 13. 
hoc ostendit vobis, but Glanville commences his declaration 


with Peto, &c. 0^34... 

Bracton makes frequent mention of producing deeds in ct pnuim. 
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court, under the phrase profert chartam , whence the phrase 
in after times, to make profert of a deed, so as the demand 
of oyer , came to signify the demand to hear the deed read. 

Day, dies, in the legal understanding of the day of appear¬ 
ance, or the continuance of a suit when a day is given, was 
in use long before this reign, for we read in Rracton of the 
dies datus part Urns , and also in the statute of the dies com- 
munes in banco, in real actions. In a similar sense, days 
were distinguished into dies juridici , and dies non juridici. 
The dies juridici, called by Britton temps cotivenables , 
were only in term time, except in assizes; but there.were 
also dies non juridici , or, in modem phraseology, dies non, 
in term, as Sundays, and some feasts. 

The stated days of appearance in each term were called 
returns, because writs were made returnable on those days. 
The first return day of the term was called the essoin day, 
because the court sat to take essoins. The next day was 
called the day of exception, because, if the defendant did not 
appear or cast an essoin, that is, send an excuse, the plain¬ 
tiff the next day might enter an exception, and obtain an 
order that his essoin should not be received. The third 
day was called retorna brevium , because the sheriff on that 
day returned his writs into eourt. The fourth day was the 
appearance day, or dies amoris , because it was given ex 
gratia curias , for the defendant’s appearance. It has since 
been more commonly called quarto die post , because no 
default was recorded until the fourth day was past, unless in 
a writ of right, where the law allowed none but the day of 
return. The practice of allowing the defendant three days 
before his appearance, after the return of the writ, is derived 
from the practice of the ancient Germans: “ Illudcx libcr- 
tatc vitium, quod non simul nec jussi conveniunt; sed ct 
alter ct tertius dies cunctationc coeuntium absumiturlook¬ 
ing upon it, as it should seem, a mark of servitude to attend 
at a peremptory command. 

A demurrer is one kind of plea mentioned by that name 
in this day. Demurrer, from demorari, to abide, signifies 
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that which causes one to abide or pause. Pleaders used 
frequently, as we learn from the year-books of this and fol¬ 
lowing reigns, to put themselves upon the judgment of the 
court, upon a matter of law, in this form: “ Nous demur- 
rions en vos discretions si nous etions mest a respond' a 
ceste imprisonement desicomc il nc dit pas qil fuist im- 
prisone en notre garde et a notre suvite." 

If a party found himself unprepared to answer the last 
pleading of his adversary immediately, it became usual to 
grant, at his request, what was afterwards called an em¬ 
parlance or imparlance, interlocutio or interloqucla, which 
signifies properly a speaking or conferring on a matter, and 
in this sense is used by Britton for the conference of a jury; 
but it is here taken to denote the liberty or indulgence to 
pause and deliberate what is best to do. Mr. Justice Black- 
stone supposes the term to have been thus applied, from the 
idea that the parties might confer together and compromise 
the matter. An imparlance was a species of continuance or 
adjournment of a suit. 

As to the rules by which the course of good pleading was 
regulated in aftertimes, we find but little mention in the 
writers of this period. Glanville makes some few obser¬ 
vations on tlic writ, implying that an error in the name, or 
a variance between the writ and the declaration, might cause 
the writ to abate; but he intimates, that the party might 
have another writ. Bracton is very explicit on the subject 
of both the writ and declaration. In regard to the latter, 
he lays down a rule which has since been established, that 
a declaration ought to contain two things, namely, certainty 
and verity. Duplicity in pleading, that is, pleading many 
distinct matters to one and the same thing, is partially con¬ 
demned by Bracton, and still more expressly so by Fleta; 
nevertheless it appears to have been sanctioned by the prac¬ 
tice of the courts until this reign, when it was objected to by 
the court; “ vous dites chose que voet avoir deux issues- 
tenez vous al uner" 

With what nicety the writ was discussed, may be gathered 
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CHAP, from the following specimen of pleading from the year- 
t , book of this king, according to the version of Mr. Reeves. 

Esw. II. As the names of the judges and counsel are abbreviated, if 
Specimen of cons i s ^ n g of more than one syllabic, they are now not 
pleading. always to be found out by that means. For Brab. or Malm. 

EngL Law* ^ f 0 U ow ^ n g specimen of pleading, there is nothing to 
ii. I 44 . * correspond in the Chronica Juridicialia. Pass, stands pro¬ 

bably for Seijeant Fasselegh. 

“ The prior of Lenton brought a writ of trespass, 
grounded upon the statute of Marlebridge, c. 28, against 
the parson of* Bangor, * quarc vi ct armis bona et catalla 
domus et ecclesiac ipsius prioratus ad valcnciam, &c. 
ad grave damnum, &c. et contra paccm nostram, &c.' 
upon which he counted that he took some wool and lambs. 
Upon this, Herle , one of the counsel for the defendant, 
demanded judgment of the writ, for there was no one 
form of a count for live and dead chattels; and, if he 
had wanted to count of lambs taken and carried away, lie 
might have said in his writ, 6 quarc averia sua cepit et ab- 
duxit.’ To this, Brab., one of the judges, says, he has 
counted of wool and lambs which can be as well carried as 
chased, therefore respondeas ouster , (that is to say, answer 
over or put in another plea.) Then Ilerle, taking another 
ground, said, again we demand judgment, because, he says, 
6 bona et catalla domus ct cccleshe/ &c. whereas, by right, the 
property of the chattel is not in the church, but in the prior, 
therefore judgment. To this Malm, for the plaintiff, said, 
our writ is given by statute, and we have followed the 
statute, which was assented to, and so another respondeas 
ouster was awarded.” 

“ Then Pass, another counsel for the defendant, said. 
Again we demand judgment of the form of the writ, for the 
statute Bays that a man should have recovery, ad bona, repe- 
tenda , and therefore the prior ought more naturally to have a 
praecipe quod reddat or detinue of chattels, or replevin, and 
not this writ, which goes wholly for damages. * What then/ 
says Malm. * if the chattels were dead or aliened, should I 
have no recovery?’ and there was another respondeas ouster™ 
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{i Again, says Herle, this writ is given by statute to sue- CHAP 
cessors after the death of their predecessors, against whom ^ 1, 

every action for recovery of any thing ought to be brought; edw. ir. 
and we say that the prior William , in whose time, &c. is 
still alive, therefore we demand judgment. Malm, says, he 
is dead as to this action; for he is deposed, and so the action, 
as against him, is extinct; and if I was to bring an assize, 
c quis advocatus, &c. ultimam personam, &c. qua; mortua est, 

&c.’ though the person in question was alive, and at the bar 
of the court; yet, if he was no longer parson, the writ would 
be good, and continues he, put a case, that a husband 
aliened land, of the right of his wife, and then was out¬ 
lawed, and his wife brought a cui in vita , though the 
husband was actually alive, yet being dead in law, the writ 
would not abate. Then Roub. one of the justices, said, ‘ If 
an abbot brought a writ against an abbot, and the defendant 
was deposed pending the plea, the writ would not abate; 
but it is otherwise where such an abbot was plaintiff, for then 
all cause of action ceasedand there was another judgment 
of respondeat ouster. 

“ Again Pass, demanded judgment of the writ, because it 
was a writ of trespass vi et armis , for a wrong done to divers 
persons, and the statute docs not give a recovery of damages, 
but only ad bona repetenda. But Malm, argued the writ 
was good as it now stood, for two reasons ; first, because the 
trespass was done in the time of our predecessor, for whicli 
trespass we arc entitled to our action by the statute; secondly, 
because of the detinue in our time. Herle, Y our writ has 
nothing to do with detinue of chattels, but is of a fact done 
with force and arms to another person, so that the king 
would be entitled to a fine for a trespass done in the time of 
his predecessor. Malm, (repeating what he had before 
urged) Suppose the chattels were dead or eloigned, I could 
not recover the things themselves, and then my action must 
be in damages, or I should have no recovery at all. Herle , 

Yes, you might recover the value, &c. Then West , one of 
the judges, interposing, said, the force of their objection is, 

t 2 
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that a man shall not recover damages for a trespass done to 
another, and yet executors may recover damages for a trespass 
done to another. Again, if waste is done in the time of my 
father, I shall have an action for the waste and trespass', &c. 
In regard to the first of these cases, it was observed, that the 
executors recovered not in their own right, but in right of 
another; and as to the second, about waste, that it was by 
statute, and not by the common law. However, Rouberic, 
another justice, said, they were all agreed that the writ was 
good, and therefore awarded another respnndeas ouster; 
upon which the defendant pleaded the general issue, that 
they did nothing against the peace, prest, &c. et alii d contra 
and so issue was joined. 

The sources of legal information were now considerably 
increased. Resides the statutes, we have the records and 
the year-books. 

The statutes, commencing with Magna Charta, and end¬ 
ing with those of Edward 11. including such as are of uncer¬ 
tain date, have been distinguished by the title of the vetcra 
statufa , and sometimes from the circumstance of their col¬ 
lection and publication, have been further distinguished into 
the prim a et secitnda pars ceterum statutorum. Hi¬ 
therto they had been mostly named from the place where 
the parliament was held, or the statute passed, as the sta¬ 
tutes of Merton and Marlcbridge, the statutes of West¬ 
minster, first, second, and third; statutes of Gloucester, 
Winchester, Carlisle, Lincoln, and Acton Bumcl, &c. 
Others were denominated from the subject matter of them, 
as the statutes of Ireland and Wales, the statutes of Essoins, 
of Vouchers, of Sheriff's, Confirmationcs Chart arum, Prce - 
rogativa Regis, do MU it (bus , Sr c.; others were distin¬ 
guished by the initial words, as Quia Kmptores, Circum- 
specte agatis; lastly, some few in this, and the preceding 
reigns, are distinguished by the year of the king's reign in 
which they were passed, as the 10 Ed. II. which is the usual 
mode of citing statutes that has since obtained. 

As to the records, it is a remarkable circumstance, that 


Jiscorit . 
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notwithstanding the inability of this prince, and the troubles CHAP, 
of the times, he was the first to make provision for their t ' 

better custody. In the 14th year of his reign, he, by writ edw. II. 
of privy seal directed to the treasurer, barons, and chamber- Ayloffe’s 
lains, of the Exchequer, commanded them forthwith to em- 
ploy proper persons to superintend, methodise, and digest, all 
the rolls, books, and other writings, of the times of his pro¬ 
genitors, kings of England, then remaining in the treasuries 
of his Exchequer, and in the Tower of London; all which, as 
it is there stated, were not disposed, in such manner as they 
ought to be, for his and the public good. 

In his 16th year, he gave similar directions respecting the 
hulls, charters, and other muniments, touching his state and 
liberties within England, Ireland, Wales, Scotland, and 
Pontliieu; and a few months after he appointed Robert do 
Hoton, and Thomas de Sibthorp, to examine and methodise 
all such charters, writings, and other national muniments, 
as, at that time, were deposited in the castles of Pontefract, 
Tuttebury, and Tunbridge, also such as had been newly 
brought into the Tower of London, and all those which were 
kept in the house of the Rlack-Eriars preachers. 

As the rolls and records of the court of Chancery, which Roll* of 
were now kept separate, had greatly multiplied, a particular ckt,nt nrtJ ‘ 
officer was appointed for the safe keeping of them, who has 
since been known by the name of the Master of the Rolls, Master of 
but was, at different times, styled Gardein de Rolls, Cleri- 1he RolUm 
cm et custos Rotulorum , Clericus parrot Bagat, ft Gustos 
Rotulorum , et Domus conversorum. William de Armyn Ayloffe’a 

" a n _ /n-_-x 

was, with the consent of the chancellor, John de Sandale, ubi supra< 
first chosen to this office in the twentieth year of this king. 

To Edward II. we are also indebted for the commence— Year-books* 
ment of the judicial rcp»*>which have since acquired so 
much importance in the study of the law. We have, from 
the beginning of this king"s reign, year-books, or books of 
the years and terms, containing the reports of adjudged 
cases, which were so called, because they were published 
annually, from the notes of certain persons, who were paid 
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a stipend by the crown for this employment. By comparing 
these reports, as given in Maynard's year-books, temp. 
Ed. II. with those of modem times, it will appear, that 
although they were much more concise, yet they are often 
much more pointed and argumentative, than those of the 
present day. 

These reports were printed at various times by Mach- 
linia, l’ynson, Redman, Berthelct, and others; nevertheless, 
they were at one time in such request, that one set sold for 
near 40/. They have since been printed with the year¬ 
books of the subsequent reigns, so as to form a collection in 
eleven parts in French. 

The only law treatise referred to in this reign, is well 
known by the name of the Mirror des Justices , the reputed 
author of which was Andrew Horne, but the share which 
this writer had in the work, has been a matter of dispute; 
Lord Coke supposes that the greater part of it was written 
before the Conquest, and that Home added many things to 
it in the reign of Edward 1. Dugdalc supposes that Home 
composed the Mirror of Justices from an old law-tract, 
called Speculum Jnstitiariorum . As a work did really 
exist under this title before his time, it seems most probable 
that it was incorporated by Horne into his own work, with 
such additions and alterations as he might think proper to 
make. 

Andrew Home appears to have been a native of Glou¬ 
cester, and is said to have compiled a Chronicon Glocestrice , 
long since lost. He was chamberlain of London, temp. 
Ed. II., and compiled a work in the town clerk's office, 
entitled, Liber Hornet which contains the charters, customs, 
ordinances, and statutes, relating to the city, temp. Hen. III. 
and Ed. I. 


As to the merit of this work, there is some diversity of 
», to Hep. opinion. Lord Coke says, that in the Mirror you may per- 
itKL. fectly and truly discern the whole body of the common law 
Kpist. 42. 0 f England; but Dr. Hickes, in his preliminary dissertation 
to his Thesaurus, treats the author as an impostor. Cer* 
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tain it is, that what he says on the state of the law prior to 
the Conquest, ought not to be admitted without great qua¬ 
lifications, as the author evidently writes with very little 
precision, and asserts some things for which he does not 
appear to have had authority; but in what relates to his 
own times, there is nothing in the work that can militate 
against his accuracy or authenticity. 

The Mirror was first published in 1642, from an ancient 
copy belonging to Francis Tate, Esq. examined and collated 
with an old copy in Bennet College, Cambridge. In 1768 
it was translated into English, by William Hughes, to which 
is added, The Diversity of Courts and their Jurisdiction. 

Wc have seen that, in the preceding reign, the king had 
turned his thoughts to the supplying tlic courts with prac¬ 
titioners in the law duly qualified: whether any steps were 
then taken to forward the regular study of the law is not 
known, as we read of no inns of court before this time, 
when they were called hospitla or hostels* because the in¬ 
habitants of these inns were attached to the king's courts. 

Before the reign of Stephen, the study of the law, like 
that of most of the arts, was confined to the monasteries, but 
Mr. Selden adds, that it was also taught in academiis et 
collegUs, by which he has been understood to signify that it 
was taught in our universities; but the more general opi¬ 
nion is, that our municipal laws did not then form a part of 
the education at our universities. At a subsequent period 
they were taught in London by men learned in the law, 
who set up schools for this purpose. These were abolished 
in the Teign of Henry III., which, probably, paved the way 
for the more regular institutions, which acquired the name of 
Inns of Court. 

One of these hostels , called Johnson's Inn, or hostel , is 
said to have been at Dowgate; another at Fewter’s or 
Fetter's lane; and another in Paternoster-row. It is possible 
that there was one in the neighbourhood of St. Paul's church, 
if wc may judge from the custom which is mentioned of the 
sergeants and apprentices, each sitting at his pillar heating 
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his client's causes, and taking notes thereof on his knee. A 
vestige of this custom remained even to the time of Charles I. 
when, upon the making of sergeants, they used to go in 
their formalities to choose their pillar. 

Lincoln's Inn is said to have had its name and beginning 
from William, earl of Lincoln, who, being well affected to 
the study of the law, gave the professors thereof a house for 
their residence, which they held under the bishops of Chi¬ 
chester until the 28tli year of Henry VIII., when the 
bishops of Chichester granted the inheritance to Francis 
Sulyard and his brother Eustace, both students, the sur¬ 
vivor of whom, in the 20th year of queen Elizabeth, sold the 
fee to the benchers for 520/. To this account of the inns of 
court at this period, it must be added, that Thavics' Inn was, 
in all probability, inhabited by lawyers. 

As the business in the Common Bench or Common Pleas 
was now greatly increased, Edward found it necessary to 
increase the number of justices to six, and afterwards to 
seven. 
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CHAPTER XVI. 

EDWARD III. 

King's Council#.—Privy Council.—Magnum Concilium Regis .— 

National Councils.—Names of the National Councils. — Parlia- 
mctU.—Constitution tf Parliament.—Peers if Parliament 
Earls. — Barons. — Dukes.—Knights of the Shire. — Burgesses. 

— Writs if Summons for electing Knights and Burgesses .— 

Attendance in Parliament.—Mode of Electing Knights and 
Burgesses.—Frequency if Parliaments.—Manner if assembling 
Parliaments.—Sessions of Parliament. — Speaker.—Opening of 
Parliament.—Humble Address of the Speaker.—Modesty and 
Humility of'the Commons. 

% 

As we are now arrived at a period, when English juris- CHAP, 
prudence was fast approaching to the form which it has , , 

since assumed, it is most convenient to take a general Edw- 
review of some things, which, in order not to destroy the 
thread of the narrative too much, have not hitherto been 
touched upon. The first of these points is, what regards 
the constitution, which, by the use of parliamentary power, 
and the alterations in the jurisdiction of courts, and other 
circumstances, had undergone some changes. 

The king had, at this period, different councils, by whose Kin#'* 
advice and assistance he governed the realm. The first nwnctls - 
was that which consisted of his own immediate counsellors, 
as the treasurer, chancellor, justices, barons, and such other Co. Inst. 1 10. 
persons, learned in the laws and judicial matters, as he 
thought proper to call to himself. This was called the Privy coun- 
Magnum privatum Concilium Regis , also Concilium ctl ’ 

Regis privatum , Concilium continuum , and Concilium 
secretum Regis , and in aftertimes, the Council Board and 
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the Privy Council. With these counsellors the king 6&t at 
pleasure; their number was also at the king's pleasure, but 
at this time they were about twelve. 

There was also another council, called the Magnum 
Concilium Regis, which appears to have consisted of the 
peers of the realm, or as many of the barons as the king 
thought proper to consult occasionally, of which there arc 
several examples in the course of this reign. To this might 
lie added a third council, who were sworn to give advice to 
the king, namely, his judges and law officers, whom he con¬ 
sulted in all judicial matters. These councils of the king 
used to sit in different chambers that were about the palace, 
sometimes en la chambre blanche, or en chambrc de peincte, 
and sometimes, as is said, en la chambre des etoiles , or the 
star chamber, as this council was afterwards called; whence 
we learn, from the parliament rolls, that the returns of some 
writs in this reign were said to be either coram nobis, or 
coram nobis in camera, or coram n oft is in cavutellaria. 

The fourth kind of councils were the national councils, 
whieh being essentially different from all the rest, are en¬ 
titled to particular notice. 

National councils arc of such remote antiquity, that we 
find them existing among the ancient Germans: “ De mi- 
noribus rebus," says Tacitus, “ principes consultant, de 
majoribus omnesvestiges of which are, under various mo¬ 
difications and forms, to be met with in the diets of Poland, 
Germany, and Sweden, and the assembly of the states for¬ 
merly in France, having been brought into Europe by the 
northern tribes, who, on the decline of the empire, esta¬ 
blished themselves in different countries. Among those 
rude people such assemblies were only irregular meetings, 
brought together on the exigency of the occasion, to deter¬ 
mine, for the most part, questions of peace or war. Their 
decisions were made by acclamation, and immediately fol¬ 
lowed by action, &c. As civilization advanced, and ques¬ 


tions of civil polity became more numerous and complicated, 
such assemblies assumed a form and order suited to the temper 
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and circumstances of different nations. In our own country 
they have retained more of their original popular character 
than in any other. 

The national councils of the Saxons were called, for the 
most part synoth, or michelsynoth , the great synod; because 
they were of a religious character, frequently michel-gem oth 
the great assembly, and frequently the witenagemoth, that 
is, the assembly of the wise men. They were designated, 
after the conquest, by the Latin names of commune con¬ 
cilium regni , magnum concilium regis , curia magna , 
vonventm magnatnm vel procerutn , assisa generalis, 
vommunitae regni anglia.” , and parliamcntum, the name 
finally adopted, from the French parler , to speak, because 
it was a deliberative assembly. Lord Coke supposes the 
word to be composed of the words parler la ment , to speak 
one’s mind; but Mr. Barrington observes, “ Lord Coke’s 
etymology of the word parliament, from speaking one’s mind, 
has been long exploded. If one might presume,” he adds, 
“ to substitute another in its room, after so many guesses by 
others, I should suppose it was a compound of the two 
Celtic words parley and ment, or mend. Both these arc to 
be found in Bullet’s Celtic Dictionary, published at Besan 9 on 
1754, 3 vols. fol. He renders parley , by the French infini¬ 
tive parler, and ment , or mend by the words quantite, 
abandonee. The word parliament, therefore, being resolved 
into its constituent syllables, may not improperly be said 
to signify what the Indians of North America call a Great 
Talk.” Mr. Christian is of opinion, “ that the termination 
ment has no more signification in it, than it has in im¬ 
peachment, engagement, imprisonment, hereditament, and 
a thousand others of the same nature,” although, he adds, 
“ the civilians have adopted a similar derivation, that is, 
testament, teetari mentem .” That the word parliament had 
no such peculiar meaning attached to it in our language is 
clear from this, that in its substantival form, it was imme¬ 
diately taken from the French parlement, which signified 
only a court of justice, and not a general council of the 
realm. 
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The word parlimnentum was not used in England till the 
reign of Henry III., although Lord Coke asserts, on the 
authority of a MS. treatise, entitled “ Modus tenendi par¬ 
liament um tempore regis Edwardi, filii regis Etheldredi,” 
&c., that the word was in use before the conquest. lie set 
a high value upon this treatise, and assures us, that certain 
it is, this modus was rehearsed and declared before the Con¬ 
queror, at the conquest, and by him approved. Mr. Prynne, 
however, disputes the authenticity of this treatise, from its 
introduction of the word parli amentum., which is universally 
admitted to have come into use after the conquest. 

The constitution of parliaments has been subject to seve¬ 
ral changes since their first commencement in England. 
Among the Saxons the king elected whom he wished to com¬ 
pose his council, sometimes choosing only the prelates, when 
the matter of deliberation was purely ecclesiastical, sometimes 
liis thanes or nobles, when the matter was of a political 
nature, and sometimes both, when the matter was of general 
interest. These were chosen to be his advisers, on account 
of their dignity, rank, or office; besides which, there is also 
frequent mention of the witan , or wise men, who, from their 
knowledge and experience, were regularly called to liis 
councils, and were, probably, for the most part, officers of 
the crown. The people are also occasionally alluded to, as 
taking a part in these assemblies. They are expressly named 
in the council held by Ethclwolf, in the year 855, when a 
tenth was given to the church by the king, cum baronibw , 
than?s ct populo, so likewise in the laws of Edward the Con¬ 
fessor, we find them mentioned in this manner. “ Hoc enim 
factum fuit per commune concilium et assensum omnium 
Episcoporum Principum, Procerum, Comitum et omnium 
Sapientum Seniorum ct populorum totius regni.” Dugdale 
argues, that the Commons had a share in the legislature, 
from the circumstance that several old and decayed boroughs 
send members to parliament, though it cannot be shown 
that those boroughs have been of any reputation since the 
conquest, much less that they have obtained the privilege 
by the grant of any succeeding king; on the contrary, those 
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of ancient demesne do prescribe, in not sending burgesses chap. 
to parliament, which prescription proves that there were v VI ^_ / 
some boroughs before the conquest. Sir Edward Coke uses jj nw . ni. 
the same argument. 

On the introduction of the feudal system by the Con¬ 
queror, both the obligation and the right of attendance in 
parliament became clearly defined. All who held lands of the 
king, per baroniam, were called tenants in capite, or 
barmen , and were bound, by their tenure, to attend the 
king in parliament. 

These barones, or lords of parliament, as they were other¬ 
wise called, were distinguished into spiritual and temporal. 

The lords spiritual included archbishops, bishops, abbots, and 
priors,who held of the king, by barony, and were called by writ 
to parliament. In the time of the Saxons, the bishops and 
abbots held their lands free from all secular service, but 
being charged by William I. with the same obligations as 
the laity, they became tenants in capite, and were bound to 
attend the Curia Regis, and afterwards the parliament. 

“ Episcopatus,” says Mathew Paris, “ quoque et abbatias M att. Pm is 
qua? baronias tenebant in pura et perpetua eleemosyna, ct 
catcnus ab omni servitutc seculari libertatem habucrunt, sub 
servitute statuit militari.” Wherefore, by the Constitutions 
of Clarendon, in the reign of Henry II. it was expressly Wilk. LL. 

• • i a ! a. ££ a !_• • • • • . • • Anelo-Sax. 

enjoined, that “ Archicpiscopi, episcopi, et universi persona? crime on 
regni qui de rege tenent in capite, habeant posscssiones suas Di &- 52 - 
dc rege, sicut baroniam; et inde respondeant justitiariis ct 
ministris regis, ct sequantur et faciant omnes consuctudines 
regias; et sicut caetcri barones debent interessc judiciis curias 
domini regis, cum baronibus, usque perveniatur in judicio 
ad diminutionem membrorum vel mortem.” 


Although the constitution, above cited, comprehended Seid. Tit. 
abbots and priors as holding in capite, yet, if they held their cnlise on** 
possessions de rege, not per barmiam , but in pura et ^6- 
perpetua eleemosyna, then they were not to be summoned, 
and if they received any summons they were not bound 
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to obey, in confirmation of which Selden mentions two cases 
in the reign of Ed. II. and Ed. III. 

The right of archbishops and bishops, &c. to sit in par¬ 
liament was not derived from their ecclesiastical dignities, 
but from their temporal possessions, which they held in right 
of their sees; for it commenced only when they received 
investiture, and ceased when, by any means, they lost 
possession, as, in case of being translated from one see to 
another, they could not sit in parliament during the interval. 
For this reason bishops are not called peers, because they 
have not, like all barons, an equal and permanent right to a 
seat in parliament. 

All temporal lords or barons were probably at first bound 
by their tenure to attend the king both in the Curia Regis 
and in the Parliament, whenever it was summoned; and as 
in many instances this was a troublesome service to such as 
preferred martial pursuits, there was no occasion to set any 
limits to the number or quality of those who should attend, 
so that in all probability many tenants in capite , who held 
only by a small barony, were summoned as well as the 
wealthier barons; but it may be inferred from the manners 
of the age, and the awe in which inferiors then stood of those 
above them, that though present and having a voice, they 
did not take any material part in the deliberations of 
the assembly. Indeed, it appears from the historians of 
those times, that many persons were present at those councils 
who were there only from curiosity. Thus Eadmcrus, 
speaking of the persons assembled in a great council at 
Rockingham, A. D. 1095, observes, “ Anselm spoke to the 
bishops, abbots, and princes or principal men, and to a 
numerous multitude of monks, clerks, and laymen standing 
by.” In some instances, the order of these meetings was 
interrupted by the crowd of bystanders, as in a great council 
held by King Stephen; it is thus described: “ The king, 
by an edict, published through England, called the rulers of 
the churches, and the chiefs of the people, to a council at 
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London. All these coming thither, as into one receptacle, 
and the pillars or heads of the churches being seated in 
order, and the vulgar also forcing themselves in on all hands, 
confusedly and promiscuously, as usual, many things were 
usefully and happily transacted, for the benefit of the church 
and the kingdom.” In a great council held at Westminster, 
May 18, A.D. 1127, the conduct of the crowd was so out¬ 
rageous as to put a stop to the proceedings. 

The inconveniences resulting from such promiscuous as¬ 
semblies, naturally dictated the necessity of a change which 
took place in the reign of King John, when a distinction 
began to be made between the barons majnres et minores, 
the former of whom claimed the right of being summoned by 
a special writ, and the latter, who held land of inferior value, 
or smaller parcels of land, immediately of the king by knight’s 
service or escuage, were summoned by a general writ directed 
to the sheriff of the county. Thcscbarmies minores-werc either 
militeSf armigeri , or generosi, that is, knights, esquires, or 
gentlemen, who, although they had not the dignity of lords, 
were lords of manors, and had their courts-baron. From 
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this period we find that, although every lord of parliament 
was a baron, yet every baron was not a lord of parliament, 
until he was summoned by special writ to parliament. It is 
said by Mr. Camden, on the authority of some ancient 
writer whom he docs not name, that no person, though pos¬ 
sessed of a barony, should come to parliament without being 
expressly and particularly summoned by the king's writ; for 
which it is assigned as a reason, that owing to the seditions 
and troubles of the times, the king claimed to himself the 
right vf excluding from the parliament such as he thought 
proper; but these claims being expressly contrary to the pro¬ 
visions of the Magna Charta of King John were successfully 
resisted by the greater barons. The words of the charter Chap. 14. 
are these, “ to have a common council of the kingdom, to 
assess an aid otherwise than in the three foresaid cases, or to 
assess a scutage; we will cause to be summoned the arch¬ 
bishops, bishops, and greater barons, particularly by our 



224 


HISTORY OF 


CHAP, letters, and besides wc will cause to be summoned in general, 
t XV \ / by our sheriffs and bailiffs, all those who -hold of us in 
Edit. nr. capiteS* It is true that this clause is omitted in the charter 
of Ilcnry III. which is commonly found in our books; and 
of course it was not the intention of the king to give up what 
he conceived to be his prerogative, but he was too weak to 
maintain it against the power of the nobles, which was op- 
Matt Paris, posed to him. On one occasion, as reported by the histo- 
A.D. 1225 . King Henry III. called a parliament at Westminster, 
in 1225, when several of the peers being absent for want of 
writs of summons, the barons refused to proceed to business, 
sine paribus suis absentibus. 

Peers of Henceforth the right as well as the obligation to sit in 
parliament. p ar ij arnen t was confined to all the greater barons, who, what¬ 
ever was the distinction between them as to their titles and 
dignity, were peers or equals in their public capacity as 
members of parliament. A s to the different orders and names 
or titles of nobility, those of carl and baron were the most 
ancient, and the only ones mentioned for some time after the 
Cruise on conquest. These, as well as all other dignities existing in 
Dign. Bo.oG. j£ uro p e tliat period, were of feudal extraction, and being an¬ 
nexed to the possession of certain lands, were created by char¬ 
ter, containing a grant of the estate to which the dignity was 
annexed. Thus, when a king created an earl or a baron* he 
created an earldom and a barony, to which was originally 
annexed a certain jurisdiction; and such a grant was called 
by the feudists a feudum nobile , because it conferred nobility 
on the person to whom it was granted. There arc no re¬ 
cords extant of any such grp"te .T; 1 * nirrh 

there can be n^ ’ ’*St T ** erai *jy* were mhde i <«■/> a 
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such manner, that to the grant of an entire county was 
annexed jura regalia , whereby it became a county palatine, 
and the person on whom it was conferred acquired a royal 
jurisdiction and seigniory, as in the case of Hugh Lupus, 
who was created Earl of Chester. Hut for the most part, 
where the king created a person an carl, lie granted him 
only the tertium denarium , or a third part of the profits arising 
from the pleas in the county court. In aftertimes, lands were 
.sometimes granted to a person to hold per sermtimn unius 
vomUatus, whereby he was created an carl of that county, 
and had a certain jurisdiction annexed to the grant; but 
finally it became the practice to confer the dignity and title 
of an carl without any thing further annexed to the grant. 

“ It is impossible” says i\1r. Cruise, “ to ascertain at what 
period the possession of an earldom ceased to confer a right 
to be summoned to parliament as an earl.” “ Hut it appears,” 
he adds, <fc from our ancient records, that one great honour 
(namely, the castle and honour of Arundel) retained that 
quality for a considerable time. In the 3d of Charles I. 
Thomas Earl of* Arundel obtained a private act for annexing 
the castle and honour of Arundel to the title, name, and 
dignity of Earl of Arundel.” 

Harons answered, as before observed, to the thanes of the 
Saxons. The barons of the Normans, as well as the thanes 
of the Saxons, held certain lands of the king, by reason of 
which they performed, among other services, that of attend¬ 
ance upon the king in his parliaments or elsewhere, as the 
occasion required. 

The title • dnj \r<* uptown in England until the 

right ^ , :ar d III. wLjf .ftiYenda^ted. his eldest son Duke 
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elected at the county courts, in the same manner as the 
sheriffs; but as their influence in the state increased, their 
office became hereditary. Thus, both by reason of their 
office and their tenure, the nobility of the realm, whatever 
title they were distinguished by, became peers of parliament 
and hereditary counsellors of the crown. 

As the number of the barmen minores was, owing to the 
many alienations and minute subdivisions of property, be¬ 
come exceedingly large and troublesome, the king was 
obliged to direct a general writ to the sheriffs of counties, to 
send two or more knights from the several places specified in 
the writ, to be returned to sit in parliament as the represent¬ 
atives of the rest. The representatives of these inferior 
barons being usually knights (or such as held a knight’s fee 
at least), and returned out of every county, were denomi¬ 
nated Knights of the Shire, as those that were returned from 
particular towns were named Burgesses. 

“In what manner and at what time the election,” says 
Blackstonc, “ of those knights of the shire was invested in the 
county at large, which was formerly confined to the tenants 
in capite only, is a point pretty difficult to determine.” The 
first writ of summons to elect and send knights, citizens, and 
burgesses to parliament was issued in 49 lien. III., before 
which, as Mr. Prynnc observes, there are no memorials or 
evidences of any such writs. This happened at the time 
when the king was in the power of the Earl of Leicester, 
who, wishing to make himself popular, and to set about the 
reformation of abuses, hit upon the scheme of causing four 
knights to be chosen of each county. > 

From this period, gciurai 1 arrd'iull parliaments counted 
for the most part of all the clergy and laity who held of the 
crown by barony andt were summoned by particular writs, 
and of the representatives of all the smaller barons, and 
citizens, and burgesses. But the smaller barons were very 
differently represented, in different counties, and at different 
times; in some by one, in some by three, and in some by 
four commissioners, and the representation of cities and 
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boroughs was still more unsettled. The statute of West. 1 
was made in a general parliament of the archbishops, bishops, 
abbots, priors, earls, barons, and all the commonalty of the 
realm. At a parliament holdcn at Shrewsbury, in 1203, 
after the conquest of Wales, two commissioners were chosen 
from each county, and two from twenty-one cities. In the 
parliament at which the stat. Westm. 3 was passed, the pre¬ 
lates, earls and barons were first summoned 011 the 1 st of 
June; and, on the 14th, the king sent letters to the sheriffs, 
acquainting them that the earls and other great men having 
made some requisitions about which they wished to consult 
others of the county, he desired each of the sheriffs to cause 
two or three of the most discreet knights to be chosen and 
sent to parliament, three weeks after Midsummer at furthest; 
but burgesses were probably not required to attend, as no 
mention is made of them. 

The first regular summons we meet with for the election 
of burgesses was iii the 23d year of Edward I.; but on many 
occasions there was no mention made of either knights or 
burgesses. If, therefore, any inference can be drawn from 
the practice of the times, it is clear that the commons were 
not as yet looked upon as any essential part of the legis¬ 
lature. 

Attendance in parliament was indeed, at this period, a 
thing less sought for by the commons than l>y the kings, 
who were well pleased to give the people a voice in the legis¬ 
lature, as a check upon the domineering temper of the 
nobility. The Commons, on the other hand, feeling how 
little weight they had in the deliberations of the parliament, 
considered the burden of attendance to be greater than 
the honour. 

For the same reason their constituents, who had to pay 
them wages, were sometimes glad to obtain an exemption 
from sending, commissioners, and, pleading poverty, would 
apply to fc the sheriff, that they might be excused or over¬ 
looked. The number of representatives, therefore, sent by 
each city or borough, and also the number of boroughs or 
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cities sending members, remained very long variable and un¬ 
settled. But at length the general rule of sending two 
members from each county, city, and borough, became by 
long usage established into a law, and in this manner the 
elective franchise was, by means of the king's writ, conferred 
on the several places which have enjoyed it for some cen¬ 
turies past 

As the summoning of the baroncs minores was heretofore 
a part of the king's prerogative, which he was left at liberty 
Pari. Writs, to exercise at his own discretion, the writs of those times 

•j | ' 

were very particular in describing the qualifications of those 
who were to be returned as representatives. The electors 
were to choose not only actual residents in counties, cities, 
and boroughs, but the fittest and most discreet, as also the 
stoutest men, potentiores ad lahorandwm , that they might 
be able to endure the fatigue of the journey and of the 
close attendance. Also by an ordinance of 4(i Edw. III. it 
was enjoined that no lawyer should be elected; but Lord 
Coke, who is not a little displeased at this invidious exclu¬ 
sion, maintains that parliamentary writs, no more than 
original writs at common law, could be altered but by act of 
parliament. (’ertain it is, that since parliaments have acquired 
an independent voice in the legislature, our kings have 
ceased to exercise this prerogative. 

For some time, the inferior clergy, like the laity, had 
their representatives, called provurafores cleri, who, together 
with those of the laity, were called the Commons. They 
continued to sit with the laity until the reign of Edward III. 
Hody’s Ilis. when, as they had not a voice like the laity, they withdrew 
to their convocations; and, as the king did not insist on 
their attendance, they by degrees lost their right to a seat in 
the lower house, although they afterwards made an attempt 
to recover this right. 

The mode of electing knights of the shire and burgesses 
was probably Tegulated by the usage which had obtained 
of electing sheriffs, coroners, and others, at the county 
courts, by the suitors or freeholders. That such was the 
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practice in this king's reign may be inferred from wliat is CHAP, 
known in after times to have obtained, rather than from any t , 

direct notices on the subject. Enw. ill. 

As to the frequency of parliaments it is difficult to deter- Frequency 
mine precisely what was the practice among the Saxons. 

The Mirror says, it was ordained by Alfred, that there Mir< ,j CR 
should be a meeting of these councils twice a year, or oftener c -1 • 
if needful, to treat of the government of God's people, how 
they should keep themselves from sin, should live in quiet, 
and receive Tight; but it may more reasonably be inferred 
from the records of those times, that the Saxon kings as- 

i Concil. 

semblcdcouncils as often as the exigency of the times required, vnl. i. 
particularly when the defence of the country against invaders bax ' 

called for the united efforts of all subjects. 

After the Conquest, the Norman practice was introduced Mail. Ilist. 
of the king’s holding a great court at the three principal -Gxchc<1 ‘ ,v2 * 
festivals, namely, Christmas, Easter, and Whitsuntide, 
which was attended by his vassals, both for purposes of 
pomp as well as of state. This, from its regularity, was Cruise on 
called curia de more, or curia de more coadunata, to distin- Dlt,rn ' 
guish it from those meetings which were assembled by the king 
on particular occasions, and sometimes called conrc.ntus pro- 
ccruni c,v prcecepto vel edicto regia ; but afterwards con¬ 
cilium regni, 8fc. In this manner parliaments were assem¬ 
bled at the discretion of the king, without any interference 
on the part of the barons, until the reign of John, when the 
latter was compelled to call a meeting, and to sign Magna 
Charta, by one provision of which the king bound himself to 
call a parliament for the assessment of any, except the cus¬ 
tomary aids. Although this provision was not inserted in jiiuckstone’s 
the Magna Charta of Hen. III. yet the king thus virtually Tracts ’ 
lost the discretionary power of calling parliaments; and by P 
the stat. 4 Ed. Ill. c. 14, and M() Ed. III. c. 10, it was 


ordained that there should be a parliament once a year, or 
oftener if needful: after which period, their prorogation and 
adjournment, &c. became more and more subject to parlia¬ 
mentary regulation. 
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The manner of assembling parliaments was, as before ob¬ 
served, by means of the king's writ or summons. When¬ 
ever the king de admsamento concilii sui , that is, by the 
advice of his privy council, resolved to have a parliament, 
writs of summons were sent out of Chancery for the purpose 
of convening this assembly. On the introduction of special 
writs, their style was varied, according to the quality of the 
persons summoned. Before the reign of Edward III. the 
temporal lords of parliament were commanded by the king's 
writ to appear in fide et homagio qnihus nobis tenemini; 
but in this reign they were sometimes commanded in fide et 
/tomagio, and sometimes in fide et ligeaneia, according as 
they were barons by tenure or otherwise; since that period 
they have been constantly commanded in fide et ligeaneia , 
because, as Lord Coke observes, there are no feudal baronies 
in respect whereof homage is to be done. Ecclesiastical 
barons were commanded by the king’s writ to be present in 
fule et dilevtione qnihus nobis tenemini. The writs to the law 
officers, who were called to give their assistance in the upper 
house, but had no voice, had the words “ ut intersitis nobis¬ 
cum et cum emteris de concilio nostro,” and sometimes “ no¬ 
biscum super praemissis tractaturi vestrumquc consilium im- 
pensuribut the writ to the barons of the Exchequer ran 
thus, “ quod intersitis cum prmlatis, magnatibus et proceri- 
bus super dictis negotiis tractaturi vestrum que consilium 
impensuri,” a difference which still continues. 

Among the Saxons the king appears always, or at least 
for the most part, to have taken a personal concern in all 
public matters, and consequently to have been present and 
presided at the national councils; but after the Conquest, our 
kings being frequently called out of the realm to attend 
foreign wars, it was usual for the king’s person to be repre¬ 
sented by the guardians of England, and finally by commis¬ 
sion, under the great seal of England, to certain lords of 


parliament. It was necessary, at all times, that the king’s 
majesty, either in person or by representation, should be 
present, the king being, as Lord Coke observes, the caput 
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principium ct finis of every parliament. Without him a chap. 
parliament could have no existence, nor could it make a t , 

beginning, but by the royal presence, cither in person or by edw. ill. 
representation. 

The sessions of parliaments were for many reasons short, Season* of 

1 w parliament* 

at the early periods just referred to, particularly as the pub¬ 
lic business was despatched without much debating. In 
proportion as the two houses advanced towards independence, 
the proceedings in parliament became more orderly and also 
more multifarious. For some time after the barones minores , 


or Commons, were summoned to parliament, they continued 
to sit in the same house. But this was not uniformly the Hody's 
ease, for in the reign of Ed. I. the representatives of cities 
and burghs, who were summoned to the parliament at 
Shrewsbury, A. I). 1283, appear to have met at the village 
of Acton Burncl, while the rest of the parliament sat at 
Shrewsbury. It should seem, likewise, that, in this same 
year, there were three parliaments sitting at the same time 
in three different cities, namely, York, Durham, and North¬ 
ampton, to each of whieh the king sent commissioners to 
represent his person, while he was engaged in the conquest of 
Wales. But although sitting in the same place, yet these 
two estates of the realm gradually became more distinct, and, 
as early as the reign of Edward III., their deliberations 
were carried on apart. 

Parliaments were usually adjourned to some other day, Cott. Abr. 
when any number of the Lords and Commons were absent, 31 * 
and the declaration put off until all the members were come, 
and the parliament was full. All members were bound to 
be present, and not to depart before proclamation without 
licence. 


The Lords sometimes, and the Commons frequently, were Ibid. 43. 
called over by name, the first day of the parliament's sitting, 
when absentees, who could not reasonably excuse themselves, 
were punished by the king, those among the clergy by the 
archbishop, at the king's command. 

At what period the parliament began to sit permanently in Speaker. 
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two separate houses, is no where mentioned by ancient 
writers, as this doubtless grew silently into a practice without 
exciting any particular observation. Lord Coke observes, 
that while they sate together they had no continual speaker, 
but after consulting among themselves, they fixed on some 
individual to deliver their resolution. Whence he infers, 
that the period of their division may be best known by the 
circumstance of their having a continual speaker; which 
probably commenced at the close of Edward III.’s reign, 
when the commons sat in the chapter-house of the Abbot of 
Westminster. The first on record who was chosen to the 
office of Speaker, in the first parliament of Richard II. was 
Peter de la More, knight of the shire for the county of 
Hereford. After the regular separation of the two houses, 
it appears that the knights of the shire were distinguished 
by name as a separate order from the Commons, who in¬ 
cluded the representatives of the cities and boroughs, and, 
on some occasions, it should seem, that they were not always 
united in their deliberations, the burgesses being sometimes 
detained after the dismissal of the knights, to consult on 
matters which peculiarly concerned the respective places they 
represented. It is, however, worthy of observation that, in 
the reign of Edward III., the parliament, as to its constitu¬ 
tion, and as to its forms of proceeding, began to assume the 
settled form which it has since acquired. 

On the opening of parliament, the king, or those appoint¬ 
ed to represent him, declared, in the presence of the Lords 
and Commons, the purpose of their meeting, for the redress 
of matters touching the church and the affairs of England. 
If a bishop was lord chancellor, he took a text in Latin, and 
discoursed upon it; but when a judge was lord chancellor, 
he recited the causes of parliament in the form of an oration, 
after which the Commons were required, in the king’s name, 
to make choice of their speaker, the king having previously 
nominated, as in the case of a range cf dire of a bishop, 
some discreet and learned man whom the Commons might 
elect. 
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This being done, the person on whom the choice fell, CHAP, 
used, with great profession of his own inability, to entreat v / 

them to fix on some one of greater ability, to undertake so Euw j IL 
weighty a charge, and after being constrained to take the Humble ad - 
chair, he then prayed leave to disqualify himself before the dreanoftitc 
king: wherefore, on being presented to the king, in the Cg 4 Inst> 
Lords' house, he used to renew his protestations of inability ulri supra, 
to discharge the office. Sir John Cust was the last speaker 
who, in 1761, adopted this language of diffidence, since 
whose time the ceremony of addressing the throne by the 
speaker has been laid aside. 

Hut this tone of modesty and humility was not confined Prtitioin of 
to the speaker of the lower house, for it was adopted by the „ umt . 
Commons in all their proceedings, both towards the king 
and the upper house. Their wishes and suggestions were P«I- Hist, 
conveyed in the shape of petitions, which usually began 1 *’ 

with Yos poveres communes prientet suppliant , “ Your poor 
Commons beg and pray," and concluded with the conjuration 
PurDieu et en amvrc de charift , “For God's sake, and as an 
act of charity." To the upper house they looked for guidance 
and instruction; and when any matter of difficulty came 
before them, they petitioned that certain prelates and barons 
might be allowed to come to them and assist them with their 
advice. 
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Having taken a general view of the origin and constitu¬ 
tion of parliaments, from the earliest periods, it now remains 
to consider the business which engaged the attention of these 
national assemblies at this time. 

The redress of grievances being one of the principal ends 
of assembling parliament, every facility was given to the 
subject to convey his wants to the throne; accordingly, on 
the first day of parliament, proclamation used to be made at 
the door of the house, and in other public places, that all 
persons, who had petitions to present, should give them into 
the hands of those who were appointed to receive them. In 
consequence, petitions were presented, from all sorts of per¬ 
sons, and on all sorts of subjects, both of a public and a 
private nature, some of which were frivolous, and many 
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belonged to other jurisdictions, so that, for the greater de¬ 
spatch of business, the king appointed a certain number of 
the peers and bishops, called, from their office, llcceivcrs and 
Tryers, to receive and examine the petitions; and, with the 
assistance of some justices, as also some masters in chancery, 
and civilians, as attendants, to distinguish such as belonged 
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to the jurisdiction of parliament from those which did not, Kecvjra’His. 
and to give the petitioners answers suited to the nature of 
the petitions, and the grievances complained of. If it were ^Ed^III. 
a matter that concerned the council, the answer was Veigne 24. Gy, 70 , 
deeant la etmsail et dad are la matiere vontenue en la ^ 


peticiomi: if a question of revenue, Suit mande as tresorier 
ct. barons de VExchequer, &c.: if the petition related to any 
of the king's charters or grants, it was Suit cette peticionn 
maunde en vhaucellerie: but if it were a question of com¬ 
mon law, the answer was Sue a la contcin ley , or Sue brief 


dc trespass, Src. 

The principal matters which came before parliament, Legislation. 
besides the redress of grievances, and answers to petitions, 
were, the making of laws, and furnishing the king with 
supplies. 

In the making or altering of laws, it is evident, from all 
historical documents, that the thanes of the Saxons, and the 
barons of the Normans, were usually consulted, so as to 
obtain their concurrence; but it does not appear that the 
consent of parliament was necessary to give force to a law', 
even long after it was regularly constituted. The king per¬ 
formed all legislative acts frequently by himself, and in him 
resided all the authority which was essential to render any 


measure binding. “The very frame, indeed,” says Mr. Reeves’ His. 
Reeves, “ of such laws, as were sanctioned with all possible 


. formalities, carried with them the strongest appearance of regal 


acts. If a law passed eoncilio baronum suorum, it was 


still rex constituit .” And in another place, he adds, “ It is ibid.ii. 354. 
the king who grants, directs, ordains, and provides, some¬ 
times by his council, sometimes by the assent of the arch¬ 
bishops, bishops, abbots, priors, earls, and barons, and 
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sometimes by the assent of the commonalty is added. In 
some there is no mention of any concurrence of any part of 
the legislature.'” William the Conqueror, and those who 
preceded him, spoke, for the most part, in the first person, 
in their laws, as hoc quoque prcecipio eel prnhiheo , and 
although, in some laws, he adopted the plural form, yet this 
style seems to have been chosen for purposes of regal pomp, 
rather than from any idea of associating others with himself, 
in the act of legislation. 

As the form of a charter was not an unfrequent mode of 
making laws, this was naturally a royal act in the shape of a 
grant emanating from the sovereign, and deriving its validity 
solely from the authority of the person by whom it was 
conferred. 

While the royal power was exercised, in the administra- 
tion.of justice, or in matters not immediately affecting the 
interests of the barons, it was not expedient to obtain their 
concurrence. Hence, wc find, that king Edward I. fined 
and imprisoned his judges, in the same manner as Alfred the 
.Great, among the Saxons, had done before him, by the 
sole exercise of his authority : so, likewise, the establish¬ 
ment of English law in Wales, 1 reland, and Scotland, were 
acts of the king, without the intervention of parliament. 
When, however, the interests of different classes in the 
community became more diversified and complicated, and 
the necessity of observing a form and order, in all the public 
proceedings, became sensibly felt, the practice of submitting 
all laws to the revision and approval of parliament became 
gradually more and more established. Nevertheless, we 
find that, in the reigns of Edward I. and II., some laws, 
which acquired the force of statutes, were penned in the 
shape of writs, as the stat. Circumspecte agitlis , 13 Ed. I., 
the stat. de Mill films 1 Ed. II. When, therefore, it is said, 
that a law, made without the assent of the lords, or of the 
commons, was void, it must be understood of a period much 
later than that which we arc now treating of. 

Before the Conquest, all public acts were called laws, if 
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they related to secular matters, and constitutions, or canons, 
if they related to ecclesiastical matters. They emanated 
from, and were probably penned by the king, after which 
they were laid before his wit an , or wise men, and nobles, 
for their concurrence; wherefore, these codes were com¬ 
monly prefaced in this manner, “ Rex concilio sapientum 
suorum et proccrum instituit. - " These laws were very sim¬ 
ple, concise, and comprehensive, containing little more 
than general prohibitions against certain things, sometimes 
coupled with the punishment against the offenders, and 
sometimes with only a reference to the judgment of the 
courts and ministers of justice, to whose discretion, it ap¬ 
pears, that all the details of administering justice were left, 
according to the forms and customs of the place. 

After the Conquest public acts were altered in their style 
and form, being, for the most part, delivered, cither in the 
form of a writ, or a charter, of which there arc numerous 
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Charters. 


examples, from the time of the Conqueror to that of John, 
particularly the charters of Henry I., of Stephen, and of 
llenry II., which were spontaneous acts of the several kings, 
and so far distinguished from Magna Charta, which was 
obtained from John by an act of force on the part of the 
barons. 


Other public acts Mr ere termed assisep , as the Assize of 
Arms, in the reign of Henry II., and the Assize of Bread 
and Beer, in the reign of llenry III., See. or Constitutions, 
as the Constitutions of Clarendon, or capita la , that is, 

Articles of the Crown. After the parliament acquired a voice 
in the legislature, public acts began to be distinguished by 
the name of statutes, from statu turn, that which was decreed, 
or appointed, signifying what was decreed by the king in 
parliament. It appears, however, that a distinction was Statutes and 
made, in this reign, between a statute and an ordinance. v,di,,,, " ,rSm 
If a bill did not demand novel ley, that is, if the provision 
sought for in the petition was in conformity with the law, 
as it then existed, it acquired, by the royal assent, given 
by the words le. roy le voet, all the force of a law’ before 
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it had passed the great seal, or was entered on the roll called 
the statute roll. In such case it was called an Ordinance, 
and was considered as a measure of a temporary nature, that 
might be altered at the pleasure of the king. A statute, on 
the other hand, being, as the name implies, something of a 
more durable and permanent character, that was iutended 
to form a part of the settled law of the land, it was framed 
with more deliberation, and, for the most part, with the 
advice of parliament, and was afterwards inserted in the 
statute roll. Thus, we find on one occasion, the king 
asked the Commons, whether the things granted to them, 
which were new and not before known, should be granted, 
by way of ordinance or statute; to which they answered, that 
it was good to have them by way of ordinance, and not by 
statute, to the end that if any thing required amendment, it 
might be amended. On another occasion, the king, by the 
assent of the Lords, made answer, that laws and processes, 
heretofore used, could not be changed without making new 
statutes. 

There appears, likewise, to have been a difference in the 
manner of publishing statutes and ordinances. After the 
statute was entered on the statute roll, the tenor thereof was an¬ 
nexed to proclamation writs, directed to the several sheriffs to 
proclaim it as law in their counties. Ordinances were never 
proclaimed by the sheriff, but the Commons were sometimes 
charged, by the king, to make known, on their return into the 
country, as in the case of an ordinance on the roll, referred to 
above,forregulatingwearing apparel, they were enjoined to pub¬ 
lish it, so that every one might wear apparel agreeable thereto. 

Acts of parliament were now, for the most part, drawn up, 
in the form of a law, by a committee of bishops, and others 
of the king's council, and then signed; after which they 
were reported auditor et publwaUe to the king and his whole 
council, that is, the whole house of parliament, and being 
approved of, they were committed to writing for a perpetual 
memorial, and that they might be strictly observed. 

Although the Commons were very active at this period, 
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they had but a very subordinate part in the office of legis¬ 
lation. TheiT assent was not deemed, in any shape, essential 
in the passing of a law. They were but petitioners, having 
the liberty of offering their petitions to the king and the 
upper house. In the statutes of Edward I. the assent of 
neither Lords nor Commons is mentioned, and in many of the 
statutes of this period the Commons are not so much as 
named; when they are mentioned it is only in the character 
of petitioner, the assent of the Lords being expressed in con¬ 
tradistinction to the complaint or request of the Commons, 
with the exception of some few cases, in the reign of this 
liberal prince, in which the law is said to be passed with the 
assent of the Commons. The petitions of the Commons, 
whether for the altering of the old law, or the making of 
new ones, were assented to, or denied them, wholly, or in 
part, at the discretion of the king. In this reign they began 
to lay claim to more attention, and renewed their petitions 
on the same subject when they wished to carry any measure. 
Sometimes the king would intimate that, il s'avisera, he 
would consult with his council, a term which has since been 
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employed to denote a refusal on the part of the king; but 
being understood literally at that time, the Commons did 
not fail, when the answer was not given with sufficient de¬ 
spatch, to remind the king of their wishes : thus, in the 21st Cott. Ahml* 
year of this king, when their petition about errors in the 
court of Exchequer was, as they chose to suppose, for¬ 
gotten, they renewed it in the next year; so that, by a 
course of persistance, they sometimes succeeded, even after 
a lapse of years, in getting the subject of their petition 
passed into a law. 

When any law was passed, in consequence of the petition 
of the Commons, but not in the form in which they proposed 
it, they were now grown bold enough to remonstrate; thus 
we find them praying, in the 22d year of this king, that the c 0 u Almd. 
petitions, answered in the last parliament, might not, under 7 1 * 
pretence of any fresh bill or petition, be changed or altered. 

The king, who evidently showed a strong inclination to 
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favour the pretensions of the Commons, declared ih parlia¬ 
ment, that the petitions, showed by great men and the 
Commons, should be affirmed, as they were granted, some 
by statute, others by charter or patent; and they should be 
delivered to the knights of the shire, without their paying 
anything. Nevertheless, it appears to have been under¬ 
stood, in this and several subsequent reigns, that nothing 
could be claimed, on the part of the Commons, but what 
was expressly granted, and their concurrence would be asked 
only in such matters as the king thought proper. 

The next matter, of parliamentary notice in this day, 
was the settling the king's revenue, or furnishing the king 
with supplies. The revenue of the crown had, hitherto, 
been derived from a variety of sources, sanctioned, either by 
the common or the feudal law ; but as many of these, par¬ 
ticularly of the latter kind, were indefinite in their amount, 
they were levied at the discretion of the king, until the reign 
of King John, from which period the king's revenue was 
distinguished into ordinary and extraordinary; that is, into 
that which had subsisted in the crown time out of mind, 
and that which, although levied by a customary exercise of 
the royal prerogative, was indefinite, in point of quantity, 
or only called for as the occasion demanded. To under¬ 
stand the state of the law, as regards the king's revenue, it 
will be necessary to consider, more particularly, some of the 
principal sources from which it was derived. 

The temporalities of archbishops and bishops accrued, while 
the sees were vacant, to the king, as head of the church 
and the founder of all archbishoprics and bishoprics. This 
principle was recognised, and acted upon, in the time of the 
Saxons, as has already been clearly shown; but there was 
this difference before and after the Conquest, that the Saxon 
kings, being remarkable for their piety, and concern for the 
interests of the church, did not turn this to their own advan¬ 
tage, as the Conqueror and his son William did, who arc 
said to have kept the sees vacant for a length of time, with 
the view of enjoying their profits. To remedy this evil, 
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Henry I., in his chapter, expressly renounced these ad van- CHAP, 
tages, which were to the detriment of the church; and his t ' 

charter was expressly confirmed, in this particular, by his u It 
successors, to the present period. Of course this branch of 
the king's revenue became comparatively insignificant. 

Another ecclesiastical source of revenue were corrodies and Corrodk*. 
pensions. Corrody, in the Latin of the middle ages corro- §£ 
dium, or corredium , from cow and edo, to cat together, signified 
properly, eating with another; and, in law, the allowance of Voc. 
money, meat, drink, and clothing, due to the king, from 
an abbey or religious house, of which he was the founder, 
for the support of any one on whom the king might choose 
to bestow it. Pensions, from pendo, to pay, signified a sum pension». 
of money given to one of the king's chaplains, for his better 
maintenance, until he was provided with a benefice. 

Of the primitive, or first fruits, that is, the first year's First fruits. 
profits of every living, and the detinue, or tenth part of the 
annual profit of the living, I omit to speak here, under the 
head of the king's revenue, because they were not converted 
to the use of the crown until the reformation; but they had 
their origin in the reign of Henry III., when a rate or valor 
of ecclesiastical benefices was made, under the direction of 


Pope Innocent IV., and another valuation was made by 
order of Pope Nicholas III., A.D. 1292, to Ed. I., which 
is still preserved in the Exchequer. The object of these 
valuations, on the part of the papal see, was to secure a 
part of the church revenue in England as in other countries, 
particularly from the foreign clergy, on whom, through its 
influence, many benefices were bestowed. What steps were 
taken, in the reign of Edward I., to defeat this scheme, by 
the statute of Provisors, and others prohibiting church 
property from being carried out of the realm has already 
been shown elsewhere. 


Co. 3 Inat. 
154. 


The feudal sources of revenue, namely, wardships, mar- Feudal pro - 
riages, reliefs, aids, escheats, and the like, were, for the ^ ts ' 
most part, sufficiently defined by the feudal law, so as to pre¬ 
vent all questions; but, it appears that in Glanville's time the 
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CHAP, reliefs of barons were levied at the king's pleasure, and that 
t , in consequence, it was provided, by a clause in Magna 

Edw. iil Charta, that they should not exceed the antiquum relevium , 
Ante, p. 75. or that which had been customarily paid. 

While military service was performed in person, its extent, 
according to the proportion of each man's property, was 
exactly defined; but, when the pecuniary compensation, 
called scutage, began, as before observed, to be received 
in its stead, it became necessary, for the quieting of men's 
minds, that the rate of payment should be assessed by par¬ 
liament. In the time of King John, this was included 
among the extraordinary aids, which could not be levied 
Mag. Chart, without the express consent of parliament; but in the char- 
*5T nL ter of Hcniy III. the scutage was fixed at the same rate as 
it had been in the time of Ilenry II. Subsequently, how¬ 
ever, scutage was demanded also by the barons of their 
tenants, which made it necessarily a subject of parliamentary 
regulation. 

Westm. 1. The ordinary aids, namely, pur fairefil chevalier and pur 
l Ed. I. c. mar i er , were levied at the discretion of the lord, before 
the reign of Edward I., when, to prevent them from being 
excessive and outrageous, it was declared that for the future 
there should be taken of a knight's fee twenty shillings, and 
the same sum of land in socage to the amount of twenty 
pounds; and so in proportion. In confirmation of this 
statute it was declared, that a reasonable aid, in such 
cases, should be levied of lands holden in eapite , according 
to the abovementioned rule, and no other way. 

The branches of revenue of a political nature, which the 
king had enjoyed by his royal prerogative from time imme¬ 
morial, were wreck, treasure-trove, waifs, strays, forfeitures, 
amercements, and the like, of which sufficient mention has 
already been made. 

Deodand*. Among the judicial branches of the king's revenue, that of 
Flet. 1.1. deodand is most entitled to notice. Deodand, from Deo and 
Britt fol. G. dandum, that is, literally, something given to God, was a for¬ 
feiture made to the king, to be distributed for pious uses 
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as a sort of expiation for the offence ; or, as Fleta expresses 
it, “ pro anima rcgis, et omnium fidclium defunctorum,” 
This piece of old law was derived from the laws of Alfred, 
by whom it was adopted in imitation of the Mosaic institu¬ 
tion ; not merely from motives of piety, but also from those 
of policy, in order to punish for their negligence the owners 
or users of such things as did any one an injury. To con¬ 
stitute a deodand, it was necessary that the beast or thing 
should be in motion, by the rule in law, “ omnia qua? movent 
ad mortem sunt Deo danda," as a mill-wheel, or the wheel of a 
cart, while the mill or the wheel is in motion. Of a ship or 
other vessel upon the high sea, or in aqua salsa, there was 
to be no deodand ; but in aqua dulci , as in rivers, &c. there 
might be deodands; because accidents in the former case 
were supposed to happen from the sea, and in the latter 
through the negligence of man. 

Where any thing not in motion was the cause of a per¬ 
son's death, the part only which caused the death was a 
deodand; as if a man was killed by falling from the wheel 
of a cart, the wheel was forfeited; but when the person so 
killed was under the age of discretion, it was adjudged in 
the reign of Edward 11. that the thing was not forfeited; 
probably, as Sir Matthew Ilale supposes, because a child 
not being able to take care of itself, the fault rested with 
them who had the charge of it; in the other case, the fault 
was ascribed to the owner. 

The profits arising from the county courts,were divided 
between the king and the earls of the counties; two-thirds 
belonging to the king, and a third to the latter, except in 
the counties palatine, where the earls had all the jura 
regalia. The king's part of the profits was fanned from 
year to year by the sheriff, together with some other minor 
articles of revenue. In the same manner the farms of cities, 
towns, corporations, or guilds, brought considerable sums to 
the royal coffers at this period. As the cities and towns 
belonged for the most part to the king's demesnes, and the 
inhabitants held immediately of the king, they obtained 
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from time to time privileges both of a political and com¬ 
mercial nature, for which they, or those who farmed the 
corporations, agreed to pay certain sums yearly into the 
Exchequer. 

To this branch of the revenue must be added another 
source which, though contrary to the humane policy of the 
present times, was sanctioned by the universal practice of all 
Christian states at that period, I mean the impositions which 
were from time to time laid by our kings upon the Jews. 
Whatever may have been the ostensible ground for making 
such demands upon this people, there can be no doubt but 
it was looked upon as the price which they ought to pay for 
permission to reside and trade in England. Nor was it 
unreasonable that they should contribute towards the sup¬ 
port of the state, as they were exempt from the burdens 
which fell upon the rest of the people. These revenues 
were of Buch importance, that there was a particular exche¬ 
quer, called the Exchequer of the Jews. 

The commercial branches of the revenue were known by 
the name of consuetudines , custuma , or customs, that is, 
customary duties payable by merchants upon the exporting 
of wool, woolfels and leather; of the same nature was the 
butlerage, a custom of two shillings, paid to the king for 
every tun of wine brought into England by strangers; and 
prisage, a custom of two tuns of wine, payable to the king, 
out of every ship importing twenty tuns or more, that is one 
before the mqpt and the other behind, paying twenty shil¬ 
lings for each tun, which was called certa prisa , recta prisa , 
and regia prisa. Butlerage was the name given to the one 
custom, because the king’s chief butler received it; and 
prisage was so called, because it was a certain taking of wine 
for the king’s use. Although these customs, as their name 
imports, belonged to the king by immemorial usage; yet, as 
commerce varied, they became a subject of parliamentary 
notice, emtuma antiqua sive magna were granted by the 
stat. Confirmat. Chart . chap. 11, to the king for transport¬ 
ation of three things, that is, wools, woolfels, and leather; 
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that is for every sack of wool, containing thirty-six stone, and C H A P. 
every stone fourteen pounds, half a mark; for three hundred t r , 
woolfels, half a mark; and for a last of leather, thirteen edw. hi. 
shillings and four-pence, to be paid as well by strangers as 
by English. By a statute in the 21 st year of this king, a 4 InBt * 

subsidy of cloth was granted, which was the first act of 
parliament which gave any such subsidy. 

From the above view of the king's ordinary revenue it may 
be seen, that our kings had hitherto been abundantly supplied 
with every thing that was needful both for purposes of state and 
their own private support, without applying to parliament for 
any aid; but by reason of the grants and concessions made 
at different times, and the relinquishment altogether of some 
branches of the revenue as before noticed, the king's revenue 
had at this period experienced considerable diminution from 
what it was at the time of the Conquest. This, added to 
the frequent and expensive wars which had been ‘carried on 
by some of our kings, rendered it necessary to supply the 
deficiency by levying taxes upon the subject, under the 
general name of aids or talliagcs. Aids, which was a feudal Aids. 
term, was also employed to denote that which was raised 
upon the people to aid the king upon particular emer¬ 
gencies. Talliage, from the French tailler, to cut, is sup- Tatliaget. 
posed to signify a portion or grant cut off or taken from a 
man's possessions; but it may with more probability be s P dm - 
derived from the Latin tallia , a small twig; whence tally, a Du Cange, 
small stick, for the purpose of reckoning upon by means of 
notches or marks; also the reckoning itself, and talliage, a 
levying of money according to a rate or assessment. These 
talliages were differently named, according to the circum¬ 
stances under which they were imposed; thus Danegeld 
was formerly a talliage for raising money to be given to the 
Danes; hidage was a talliage of so much money, payable 
on every hide of land; scutage was a talliage payable on 
every knight's fee. Talliage was also used in a particular Auetumuts 
sense, for the assessments of tenths or fifteenths, that is the 
, tenth or fifteenth part of a man's moveables, which were for 
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the most part levied in cities, boroughs, or towns. These 
assessments (a commission for which is to be met with in 
Matthew Paris), were at first variable; but in the eighth year 
of this king's reign a new assessment of every township, 
borough, and city in the kingdom, was made by virtue of 
the king's commission. This assessment was recorded in 
the Exchequer, and served as a rule for all future assess¬ 
ments. When these aids and talliages were levied by act of 
parliament, they acquired the general name of subsidies, 
which from the Latin mbsidium , help or assistance, had the 
same meaning as the word aid. 

Whether the parliament had any voice in the levying of 
aids before the reign of King John it is not easy to ascer¬ 
tain. Many, judging from what has since obtained, take it 
for granted that no taxes were ever levied in England without 
the assent of parliament; but this does not appear to have 
been the case, at least after the Conquest. Among the 
Saxons, the ordinary revenue of the crown was probably not 
more than sufficient for the supply of the king; and, as the 
country was perpetually exposed to hostile invasions and 
attacks, all the supplies necessary to meet the extraordinary 
expenses of defending the country were voted in their national 
councils, After the Conquest, the power of the crown, and 
also its resources, were greatly enlarged; so that few extraor¬ 
dinary supplies were wanted, and these few were levied at 
the discretion of our kings, Scutage, as all historians agree, 
was assessed, on its introduction by Henry II. in whose 
time the reliefs of barons were also estimated at the king's 
pleasure. It is also clear, from the whole tenure of Magna 
Charta, that the object of the barons was only to define the 
feudal burdens to which they were subject by the common 
law; and that application to parliament was not required to 
be made only in case any extraordinary supply was wanted. 
Although the clause on this subject was omitted in the 
charters of Henry III., yet the necessities of this prince 
compelled him more than once to have recourse to parlia* 
meat for supplies. 
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Edward I. expressly declared in the stat. Confirmations C^HA^P. 
Chartarum , as also in the stat. De Tallagio non con- » m / 
cedendo , that no talliage or aid should be levied without the Edw. hi. 
consent of parliament; but this was to be understood with 
the exceptive clause in King Jelm's charter, of all customary 
aids and impositions which the king, by force of his preroga¬ 
tive, might levy at his pleasure, as he had done heretofore. 

Edward HI. confirmed all the charters of his ancestors, and 
in point of practice adhered for the most part to the letter of 
these grants; but lie reserved to himself the right of taxing 
his subjects without their consent if he found it needful. 

Thus, upon a petition praying “ That the prelates, carls, 
barons, commons, citizens, and burgesses of England, might nu . 25 ! 
not he charged but by common assent," &c.; the king 
answered, “ That he is not willing to do it without great 
necessity and for defence of the realm, and where he may do 
it with reason.*” 

A t the period we are now treating of, supplies were granted 
by the Lords and the Commons, as also by the clergy sepa¬ 
rately, each settling the proportions of their goods or money 
which they proposed to grant, whence it happened that the Hen. Hist, 
grants of these three bodies were not only in different propor- vol,vm * 142 * 
tions, but also of different kinds: one body granting a certain 
proportion of their corn and cattle, another a certain quan¬ 
tity of their wools, and the third a certain sum of money. 

That the office of granting supplies was new to the Com¬ 
mons is clear from one circumstance, that when they granted 
a supply of 50,000/. at a parliament holdcn at Westmin- p a rl. Hist, 
ster, in 1371, they imposed a tax of 22s. upon each parish, 
supposing the number of parishes to be forty-five thousand, 45 Ed. III. 
instead of which they were not a fifth of that number, and 
of course not more than a fifth of that sum could have been 
raised. To rectify this mistake, the king assembled a cer¬ 
tain number of prelates and lords at Winchester, together 
with half of the knights and burgesses of the last parliament, 
and assessed the tax afresh. 

But the deliberations of parliament were not confined to 
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matters of legislation or revenue. It was now beginning to 
be the regular practice to consult parliament on matters of 
peace and war, treaties, and other points of general policy. 
Thus, in the 28th year of this king, the whole house was 
informed that there was a treaty of peace between the king 
and the French, and it was demanded of the Commons 
whether they would agree. Their answer to this was, that 
therein they wholly submitted themselves to the orders of the 
king and his nobles. From this circumstance, it is clear 
that the Commons were at present unused to take cognizance 
of such things. At the same time as they were called toge¬ 
ther to consult for the good of the nation, or as the writs of 
summons stated ad audiendtm , faciendum , et amsentien- 
dum; this indefinite commission gave them a licence to 
offer whatever they thought proper in the shape of petitions, 
which they sometimes did without sufficient discretion. The 
barons in the reign of Henry III. wanted to regulate the 
king's household, and to appoint the great officers of the 
crown, as the chancellor, justiciary, and treasurer; but this 
the king absolutely refused, at the same time sharply re¬ 
buking them for their unreasonableness. In the reign of 
this king the Commons made a similar effort, and at first 
with more success. They petitioned that the chancellor 
might be chosen in parliament; and the king, in his over- 
compliance, was induced to grant their request; but, repent¬ 
ing of the concession that he had made, he, by his writ, 
repealed what had been passed by statute; so indefinite and 
unsettled was the prerogative of the crown and the jurisdic- 
diction of parliament at this period. At the same time this 
king lent a willing ear to the petitions of the Commons, and 
in this form they offered him their advice on almost every 
subject of domestic policy. Some of these petitions tended to 
restrict the king's prerogative in different ways, as in the 
following cases: 

Commons .—That every man for debts due to the king's 
ancestors, may have therefore charters of pardon, of course 
out of the Chancery. 
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King. —The king granteth. 

Commons. —That certain persons, by commission, may ^ 
hear the accounts of those who have received wools, moneys, edw. ill, 
or other aids for the king, and that they may lie enrolled in 
the Chancery. 

King. —It pleaseth the king, so as the treasurer and the 
lord chief baron may be joined in the commission. 

Some petitions had respect to the administration of justice, 
as: 

Commons.'— That all men may have their writs out of 
the Chancery for only the fees of the seal, without any fine, 
according to the great charter, nulli vendemus justitiam. 

King. —Such as be of course, shall be so; and such as be 
of grace, the king will command the chancellor to be gracious. 

Commons. —That the chancellor and other officers of state 
there named in the records may, upon their entrance into 
the said offices, be sworn to observe the laws of the land and 
Magna Charta. 

t ' King. —The king willeth the same. 

Commons. —That the justices of the peace be of the best 
of every county, and that, upon the displacing any of them, 
others be put in at the nomination of* the knights of the 
said county; that they sit at least four times every year; 
and that none be displaced, but by the king's special com¬ 
mand, on the testimony of his fellows. 

King. —This first petition is reasonable, and the king 
will see that it be done. 

From this specimen of petitions and answers the reader 
may form a judgment of the character and office of the 
House of Commons at this period. 

The House of Lords was now become a regular court of Haute of 
judicature, a change which had gradually and naturally ^1?</>. 
sprung out of the practices of former times. Among the dicaturc. 
Saxons,,the thanes were called upon to decide in the county 
courts all civil suits between persons of their own condition; 
and, after the Conquest, it appears that the barons, or tenants Ante,p. 221 . 
in capite , were bound to assist the king when required, not 
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only in his councils but in his courts, all the nobles being 
considered as hereditary counsellors of the crown. Of these, 
however, but -a small number took any active part in public 
matters, during several reigns subsequent to the Conquest. 
The administration of justice was left to the king and his 
justices in his courts, or to the king and his council in mat¬ 
ters of appeal, as had heretofore been the practice among the 
Saxons. Until the reign of Edward I. petitions were com¬ 
monly addressed tl notre seignour le roi et a son conseil, 
and appeals were said to be made coram rege ipso in con- 
cilio ; but when petitions began to be received in parliament, 
then they were said to be coram rege in parliamento . 
Hence, by degrees, the House of Peers became a regular 
court of appeal; and by the stat. 14 Ed. III. st. 1. c. 5, it 
was ordained that in every parliament there should he chosen 
a prelate, two earls, and two barons, who should have com¬ 
mission from the king to hear, by petition delivered to them, 
all complaints of delays, as well in the Chancery as in the 
King's Bench and Exchequer; and, after examination into 
the causes of such delays, they were to proceed to take a 
good accord, and make a good judgment. And according to 
such accord, the tenour of the record, with the judgment 
accorded, were to be remanded before the justices where the 
plea depended, for them to give judgment according to the 
record. It was further ordained, that in case of doubt and 
difficulty, the matter was to be referred to the whole parlia¬ 
ment, whereby the judicial character of the upper house was 
fully established; and, after a time, all causes might be 
removed from the court of King's Bench and the court of 
Exchequer Chamber to the House of Lords, as a tribunal of 
dernier resort. 

The king, according to ancient usage, still heard and deter¬ 
mined, with the advice of his council, all matters which were 
referred to him; but, in proportion as the powers and privi¬ 
leges of parliament were extended, this extraordinary juris¬ 
diction was eyed with much jealousy, and restrictions were 
imposed upon appeals to the king in council, to prevent them 
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from being burdensome, frivolous, and vexatious. As such CHAP, 
appeals were ordinarily made by petition and suggestion, the 
statute 25 Ed. III. ordained that, according to the great Edw# m. 
charter, no one was to be taken on a criminal charge by Stata 25 Ed. 
petition or suggestion made to the king or his council, unless in. 
by indictment or presentment of good and lawful men of the 
neighbourhood where the fact was done; and, in civil matters, 
no one was to be ousted of his freehold unless he was brought 
to answer by due course of law. For the prevention of false 
suggestions, the party making suggestions before the chan¬ 
cellor, treasurer, and council, was obliged to find surety for 
the prosecution of his suit; and, if the suggestions were found 
to be false, he was to be committed to prison, until he had 
made compensation to the defendant for the damages he had 
sustained, and paid a fine to the king. 

The criminal jurisdiction of parliament was put on the Criminal 
footing that it had been among the Saxons. The thanes ^32 
heard and determined all matters, both civil and criminal, 
that concerned persons of their own condition. The intro¬ 
duction of the trial by duel, at the Conquest, interrupted 
this wholesome practice, which the laws of Henry II. 
brought again into favour, and the provision in the great 
charter finally re-established. The Lords, however, owing 
to the turbulence of the times, and their own inexperience 
in judicial proceedings, were very informal and irregular on 
many occasions: thus, in the early part of this reign, they 
had, contrary to the clause in Magna Charta, been led to 
sit in judgment on Roger Mortimer and many commoners, 
concerned in the death of the late king: but, in order to 4 Ed. III. 
prevent this from being drawn into a precedent, they came j'q. 
to the resolution, and caused it to be entered on the roll, 
that it was assented to, and agreed by, the king and touts 
les grant*, that though the peers had taken upon them to 
give judgment, with the king's assent, upon certain persons 
who were not peers, yet, in future, no peer should be held 
or charged to give judgment on any other than their peers. 
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Hence we find, that when Sir Thomas Berkeley was to be 
tried for the offence of murdering the king, the record runs 
thus, “ De hoc, dc bono et malo ponit se super patriam. 
Ideo venerunt inde juratorcs coram Domino Rege in Parlia- 
mento suo.” 

The Commons now, likewise, took a part injudicial pro¬ 
ceedings so far as to become public accusers for high crimes 
and misdemeanors, which was afterwards known by the 
name of impeachment. The first person on record, who 
was impeached by the Commons, was Sir John Lee, at the 
latter end of this reign, for malpractices while steward of 
the household. This was followed by many impeachments 
which were in after times tried by the peers. 

The last point of consideration, in regard to parliament, 
are, the laws and privileges which peculiarly belonged to it, 
the lev et consuetude parliamenti. One of the most ancient 
privileges of parliament was, the privilege of person, or an 
exemption from arrest, in going to, attending upon, and 
returning from parliament; an immunity which was granted 
to them by the Saxon laws: “ Ad synodos venientibus, sivc 
summoniti sint, sive per se quid agendum habuerint sit 
summa pax.” But it appears that the same privilege was, 
at that time, extended to every one going to or coming 
from any court of justice, unless he was a thief. 

They enjoyed this privilege of person, not only for them¬ 
selves, but also for their servants and their cattle, as appears 
from records, in the reign of Edward II. It commenced, 
as many days before the beginning of a session, as enabled 
them to travel from their own houses to the place where the 
parliament was to meet, and continued during the con¬ 
tinuance of the session, and as many days after as enabled 
them to return home, but not a day longer. 

Another privilege was liberty of speech, which was par¬ 
ticularly solicited of the king, by the speaker, at the opening 
of a new parliament; this was granted, under certain 
restrictions suited to the subordinate part which the lower 
house had at that time assigned to them. 
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By the Charta de Foresta it was granted to the peers, as CIIA P. 
before observed, to have the liberty of killing one or two of t XV11 ^ , 
the king's deer, in the view of the forester, as they were ElWt m, 
passing through the forest in their way to parliament. The p riri ^ 
first mention of proxies that occurs in our parliamentary j" 

memoirs was at Carlisle, in the reign of Edward I.; also, forest. 
in a parliament held at Westminster under Edward II., the Ame,p.i4G. 
bishops of Durham and Carlisle, being engaged in the Pr .°^' ] 
defence of the marches of Scotland, were severally com- u 7 . 
mantled to stay there, and a clause was inserted in the writ 
to that effect. Frequent examples occur, in this reign, of 
peers making proxies, by the name of procuratores suf- 
Jieientes , but this was always done licentid regie, by 
the express licence of the king, a form of expression, still 
preserved in entering proxies in the House of Lords. Be- Prynne on 
sides, the Lords had the liberty of calling for the assistance Heid^Tit! 3 * 
of the judges, whenever they found it needful to consult Hon. 610. 
with them on points of law. The judges were, in this case, Hi tt . Lib. 
denominated attendants. 

The practice of protesting began in the reign of Ilenry Protesting. 
III., when the barons took upon them to protest against the Par1 ' 
measures of the king, but the regular parliamentary pro¬ 
ceedings of protesting against decisions of the majority in 
parliament, did not commence until after this reign. 

It appears, likewise, that, at this time, the Lords claim- £»• * Inst, 
ed, that offences, committed in parliament, should be 
heard and determined secundum legem et conmetudinem 
parliament, and in no inferior court; maintaining that, as 
every court of justice had laws and customs, so, more espe¬ 
cially, had the High Court of Parliament its own laws and 
customs, which were distinct from the common law, the 
civil law, and the canon law. The king, on the other 
hand, considering that this claim materially affected the pre¬ 
rogative of the crown, did not yield it willingly. In the 
early part of his reign, a charge of contempt was brought 
against the bishop of Winchester, that he recessit ab Par- 
liamento sine licentia regie, on which the bishop pleaded to f , ^ 
the jurisdiction, and, as appears from the record, cited by 10 . 
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Lord Coke, the plea was not overruled. This point was 
not, however, determined, until long after the reign of this 
king. 

As 60 on as the practice was introduced, of choosing knights 
of the shire, citizens, and burgesses, to represent counties, 
cities, and burghs, the representatives were entitled to 
receive wages from their constituents, for the number of 
days they were absent, from the time of their setting out, to 
the time of their return. The amount of these wages ap¬ 
pears, however, not to have been fixed, until the reign of 
this prince, when the fee of a knight was to be four shillings 
per diem, and that of a burgess two shillings. If the repre¬ 
sentatives failed in their attendance, to the last day, they 
could not claim their wages, otherwise, in case of non-pay¬ 
ment, they might sue for them. This practice of receiving 
wages was continued until after the restoration. It is said 
that Andrew Marvel, who was member for Hull, in the 
parliament after the Restoration, was the last person, in 
England, who received wages from his constituents. As 
the peers in parliament sat in their own right, and attended 
at their own expense, they contributed nothing towards the 
expenses of knights of the shire, unless they purchased lands 
which were burdened with this tax; in which case it was 
enacted, in the subsequent reign, that they were to contribute, 
in respect of such lands. 

To prevent any molestation to the members, on their going 
to the house, or any disturbance of the public business, while 
they were sitting in parliament, a proclamation was made in 
Westminster, at the beginning of the parliament, prohibiting 
any one from going armed, and also from the exercise of all 
sports and pastimes in the vicinity. 

As parliament was one of the king's councils, and every 
member summoned thereto was under an obligation to 
attend; so, likewise, he might not depart therefrom, except 
liccntid regis , under pain of being fined at the king's plea¬ 
sure : a point of the king's prerogative, which being rarely 
exerted, naturally fell into desuetude, and finally ceased to 
exist 



ENGLISH LAW. 


CHAPTER XVIII. 


EDWARD III. 

Statute Law.—Administration of Justice in Ireland.—Lancaster 
erected into a County Palatine.—Confirmation of the Charters .— 
Provisors and Provisions.—Peter Pence. — Prcmunire. — Pri¬ 
vileges of the Church.—Trade and Commerce.—Commencement 
of the Poor Laws.—Law of Landed Properly. — Uses .— Denim 
zalion of Children.—Administration of Justice.—Court of Ex¬ 
chequer.—Court of the Steward and Marshal.—Marshal of the 
King’s Bench.—Commission of Nisi Prius.—Justices of the 
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Jurors , regulated.—Protections restricted.—Pardons restricted. 
Arrest for Debt.—Delays in conducting a Suit prevented .— 
Statute of Jeofail.—Pleadings in English.—Jury dc Medietatc 
Lingua:. 


The proceedings in parliament arc the next subject which 
demands our attention, in considering the state of the law 
in this reign. As Edward III. was friendly to parliaments, 
the number of parliamentary enactments greatly exceeded 
that of his predecessors, upwards of fifty statutes having 
been passed in the course of fifty years. 

One of the principal statutes, of a political nature, was, 
the Ordinatio pro Statu Hibernia ; the object of which was, 
like the statute of the same title, in the reign of Edward I., 
to bring the administration of justice, in that kingdom, into 
greater conformity with that in England. It should seem 
that the two superior tribunals, as also the parliament and 
council, were introduced into the kingdom by virtue of this 
statute. 
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Edward having assumed the title of king of France, it 
was apprehended, if ever the two crowns should be united 
in one person, that England being the smaller kingdom of 
the two, might become subject to France; against which the 
king expressly provided, by a statute, in the fourteenth year 
of his reign, declaring that England should never be sub¬ 
ject to him or his heirs as kings of France. 

The erection of the county of Lancaster into a palatinate 
in favour of his son John, was another important act in 
this reign. In the 36th year of this king, he girded his son 
John with a sword, and set on liis head a cap of fur, and 
upon the same a circle of gold and pearls, and named him 
Duke of Lancaster, giving him a charter, similar to what 
had been granted to Henry, Duke of Lancaster, the second 
duke of England. 

In •-his 50th year he confirmed this act in a more solemn 
manner, by erecting the county of Lancaster into a coimty 
palatine, and making a grant thereof to the Duke of Lan¬ 
caster, whereby he gave him the power of having a Chan¬ 
cery, and issuing writs therefrom, as also the power of ap¬ 
pointing justices, to hear and determine all pleas, civil and 
criminal, with officers for the due execution of justice, “ et 
qusecumque alia; libertates et jura regalia ad Comitatum 
Palatinum pertinentia, adco libere et integre sicut comes 
Cestriae dignoscitur obtinere. This distinguished honour, 
which was conferred in open parliament, with all solemnity, 
was in imitation of the grant made by the Conqueror to 
his nephew, Hugh Lupus, of the royalty and prerogatives 
of the county palatine of Chester. A similar franchise 
had also, for some time, been enjoyed by the bishops of 
Durham in their bishopric, but by which king it was granted 
is not known. 

As this king was solicitous to secure to his subjects the 
rights and privileges which had already been granted by his 
predecessors, the confirmation of the two charters is to be 
found repeated in almost every statute, in one shape or ano¬ 
ther, but particularly in the statutes of the 1 st, 2d, 5th, 
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10th, 31st, 37th, 38th, 42il, and 50th, of this king. An¬ 
nual parliaments were now ordained by stat. 4 and 36 
Ed. III. Numerous provisions were likewise made to 
remove the grievances arising from purveyance. Among 
other things it was enacted, that there should be no pur¬ 
veyance, but for the house of the king and queen, that 
nothing was to be taken, but at the fair appraisement, and 
for ready money, and above all, that such dealings might be 
put on the footing of fair buying and selling, the last 
statute on this subject ordains, that the heinous name of 
purveyor should be exchanged for that of anhetonr , buyer. 
Any taking, by way of purveyance, otherwise than was law¬ 
ful, was made felony. 

The claims of the church were not so thoroughly adjusted, 
as not to require still farther legislative interference. The 
evil practice of carrying church property out of the kingdom 
continued, notwithstanding the statute of Carlisle, De Anpor- 
tatis Iieligiotsorum. For the evasion of this last statute, it 
was now usual to employ persons called provisors, who pur¬ 
chased the provisions of abbeys and priories, for the purpose 
of sending the motiey, annually, to Rome. To put a stop 
to this practice, the stat. 25 Ed. III. put out of the king's 
protection all persons that purchased such provisions, and 
treated them as the king's enemies. This was followed by 
other statutes on the same subject, in the 27th and 38th 
years of this king. Resides, pcterpencc was prohibited by 
an ordinance in the 40th year of this king. This tax, 
which was the principal drain, whereby the money was car¬ 
ried out of the realm, was, says Stowe, “ the king's alms and 
all that had twenty pennyworth of goods, of one manner of 
cattcll in their house of their own proper, should give that 
penny at Lambeth.” Notwithstanding the abovementioned 
ordinance, Fabian relates, that peterpence was gathered in 
some shires, and was not entirely done away until the Refor¬ 
mation. Pcterpencc is said to have been introduced, bv 
King Ina, about A.D. 680, who granted it to the see of 
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Rome, in consideration of an English seminary, or school, 
to he continued there for ever. 

The suing out of process at the court of Rome was another 
, abuse which continued, notwithstanding the measures that 
had been adopted to put a stop to it. As a further means of 
preventing it, the stat. 27 Edward III. gave a writ of preemu- 
nire agaiust such as should presume to cite any of the king’s 
subjects to the court of Rome. This writ was so called 
from the words with which it commenced, “ Pruemunire facias, 
A. B.” &c. that is, cause A. B. to he forwarned to appear, 
&c.; whence, not only the writ itself, hut the whole proceed¬ 
ing, was named a praemunire , from preemnnw for premoneo , 
to forewarn. 

The property and privileges of the church were protected 
by several statutes. The king bound himself not to demand 
of bishops and religious houses any pensions, corrodies, pre¬ 
bends, &c. for persons, hut in cases where he might in con¬ 
science do so; and not to seize into his hands the temporalities 
of bishops and abbots without just cause. The king’s pur¬ 
veyors were likewise prohibited from taking any thing within 
the fees of prelates and other ecclesiastics without the con¬ 
sent of the owner. By statute 111 Edward III. an arch¬ 
bishop was not to he impeached criminally before the 
king’s justice, nor any prohibition awarded out of Chancery 
without the king’s cognizance; nor writs of scire facias he 
brought against ecclesiastical persons; besides, the clergy 
were exempted from arrest during divine service, by a statute 
in the 50th year of this king. A statute in the 25th year 
of 'his king, particularly designated by the title of Statuto 
de Clem, contains a variety of provisions on the subject of pre¬ 
sentations, indictments of spiritual persons and the like, with 
the view of redressing the grievances complained of by the 
clergy. 

To check some abuses by the bishop’s officers in the ad¬ 
ministration of intestates’ effects, a statute in the 31st year 
of this king directed that de plus procheins et plus loialv 
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amis of the deceased should administer Ills goods, and have 
the same power and ofllicc as executors. 

As trade and commerce were now becoming objects of con¬ 
sideration, the king, in imitation of his predecessors, was 
solicitous to put them on such a footing as would be most 
conducive to the interests of the nation. It had hitherto 
been the practice to confine trade to certain places, both 
in England as well as beyond sea, which were called 
staples, from the German at a pel, a mart or market. This 
king thought that, by doing away with these staples, and 
allowing all merchants, as well aliens as natives, to go and 
come with their merchandises in England, according to the 
gtpat charter, that he should draw foreigners to this 
country, and concentrate the trade within the kingdom ; in 
furtherance of this object, and not, as Mr. Harrington sup¬ 
poses, out of any disgust which the king had conceived 
against the Flemings, it was enacted that all staples should 
cease. Afterwards, it was thought proper to re-establish 
staples, which w-as done by a statute passed in the 27 th 
year of this reign, distinguished by the name of the Statute 
of the Staple, whereby staples were re-establislied in different 
places in England, Wales, and Ireland, as Newcastle-upon- 
Tyne, York, Lincoln, Norwich, Westminster, Canterbury, 
Chichester, Winchester, Exeter, Bristol, Dublin, Water¬ 
ford, Cork, Drogheda, &c. By this statute various regula¬ 
tions were made to give eflicaey to the measure. All 
merchants, English, Welsh, or Irish, were prohibited from 
exporting goods on pain of life and limb, and forfeiture of 
their goods and chattels to the king, and of their tenements 
to tjieir chief lord. If any outrage or grievance was done to 
merchant strangers in the country out of the staple, the 
justices of the place were to do speedy justice to them, from 
day to day and from hour to hour, and so that they might 
not he delayed from their business unnecessarily, nor driven to 
sue at common law. It was moreover enacted, that no 
merchant stranger should be impeached for another's trespass 
or debt, in which he was neither debtor, pledge, nor main- 
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pcmour. It appears, however, that the Lombard-merchants, 
having escaped out of the country without satisfying their 
creditors, they were excepted from this statute; for, by a 
statute in the 26th of this king, it had been ordained, that 
if any merchant of the company of Lombard-mcrchants 
acknowledged himself bound in a debt, the company should 
answer for it; but a merchant not of the company, was 
expressly exempted from the liability. 

For the government of the merchants residing in the 
staple, a court was erected in every town where there was a 
staple, called the Court of the Mayor of the Staple. 

This court was to be guided by the law merchant, that is, 
the uses and customs of merchants, in all things touching 
the staple, and not by the common law of the land. Mer¬ 
chants coming to the staple, and their servants, were to 
plead and be impleaded, not before the justices of these 
places, but only before the mayor and justices pf the staple, 
of all manner of pleas and actions whereof the cognizance 
lielonged to the staple. In contracts between merchant and 
merchant, and in all matters of trespass, where one of the 
parties was a stranger, the plaintiff' might cither sue at the 
Stat. 2fl Ed. staple or at common law. This statute was followed by 

:i.«t. i. c.7. others on the same subject. The staple commodities of 
fjtat. :«* Ed. _ . . ,. , , , i i , 

3 . st. l. c. 7 . Lngland, or those which were to be brought to the staple, 

were wool, woolfcls, leather, and lead. 

Several enactments were likewise made for the encourage¬ 
ment of our manufactures. Inducements were held out to 
cloth-makers from abroad to settle here, by various laws 
which were made for their protection. None but cloths of 
home manufacture were to be worn, the texture, size, and 
8tat. 25 Ed. proportions of which were defined by a particular statute in 
the 25th of this king, called the Statute of Cloths. Besides, 
artificers were put under several restrictions, the apparel of 
all ranks was regulated, and fair dealers were protected by 
provisions against forestalling and engrossing. 

Money, the medium of trade, was no less the object of 
concern than trade itself. The carrying of gold or silver 
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out of the realm was prohibited under pain of forfeiting the 
same; and importation of false money, which was at first 
punished only with forfeiture, was afterwards made high 
treason. 

The first statute concerning the poor was passed in the 
23d year of this king, in consequence of the number of 
labourers having been diminished by the plague, which led 
persons of this class, who survived, to set an exorbitant 
price upon their labour, and to prefer begging or starving 
rather than working for less wages. Wherefore it was 
found necessary to check this evil, by requiring persons of 
this description to serve on the terms that had been usual 
in the five or six years preceding. In case of refusal, they 
were, on conviction, to be imprisoned; and, if they absented 
themselves, they were to be branded with the letter F, for 
their falseness. The price of provision was also regulated at 
the same time, so that no person should sell things for more 
than what they fetched in the places adjoining, under pain 
of forfeiting to the injured party double the price. This 
Statute of Labourers was enlarged by several other provi¬ 
sions in the 25th, 34th, and 36th years of this king. 

Among the matters of a private nature which engaged the 
attention of the legislature, that of tenures holds the first 
place. Tenants in capita were now permitted to alienate 
on the payment of a reasonable fine. By this enactment the 
king's tenants were relieved from the hardship of having their 
lands seized into the king's hands by way of forfeiture, 
according to the rigour of the old law, in case they aliened 
without licence. Before this statute, fines for alienation were 
permitted, as by the stat. De Prcerogativa Regis; but in cases 
where parties omitted to purchase the licence, they were not 
relieved from the consequences of their neglect. From this 
time, forfeitures for alienation were altogether done away, and 
in their stead a fine was paid by the tenant as a matter of 
course, either before or after alienation. 

It has been shown that by the old law a fine properly 
levied was binding on all parties who did not make their 
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claim within a year and a day, the object of which was to 
give peace and quiet to the possession of property. The 
wisdom of this law of non-claim was now evinced by the 
incessant litigations and other evil consequences which flowed 


claim, 34 
Ed. ». c. 1G 
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from the experiment that was made in this reign to do away 
with it. In a subsequent reign, the old law was revived 


5l». 


under certain modifications. 


iTart. The possession of land by one man for the use of another, 

RtaLSPKd. w ]|j c h i n after times became a regular mode of con¬ 
veyance, was now prohibited as a fraudulent practice, 
resorted to by people who borrowed money or merchandise 
on the strength of their lands and tenements, which they 
made over by collusion to their friends, and afterwards flying 
to the franchise of Westminster, St. Martin’s-lc-Grand, in 
London, or other privileged places there, lived on the profits 
of their tenements, and thus defrauded their creditors. As 
a remedy for this grievance, it was ordained by stat. 50th 
Ed. III. that should such gifts be found to be made by 
collusion, the creditors should have execution of the tene¬ 


ments and chattels as if no such gift had been made. 

Deni-Mtion As the privileges of natural born subjects were by the 

stat^ST) Ed conmion ^ aw ver y gT cat: s compared with those enjoyed by 

3 . st. 2. * aliens, it was found necessary in this reign to define the law 

in regard to such as were born out of the realm: wherefore 
it was expressly ordained, in the 25th year of this king, that 
all children, inheritors, -who should thenceforth be born 
out of the king’s allegiance, if their fathers and mothers were 
at the time of their birth of the faith and allegiance of the 
king of Engl .and, should enjoy the same benefits as those 
born within the allegiance of England, provided their mothers 
passed the seas with the licence and wills of their husbands. 
At the same time it is observed that, by the law of England, 
„ the children of English kings, whether born within the 
kingdom or without, ought to have the inheritance after the 
death of their ancestors. 


jtdnutiisfm- 
Hu n of jus¬ 
tice. 


The parliamentary enactments respecting the administra¬ 
tion of justice were numerous and important. Besides the 
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judicature of the council and parliament mentioned in the 
last chapter, the inferior courts were also the subject of 
several statutes. 

The court of Exchequer continued to be an object of 
jealousy. The Commons frequently petitioned that judg¬ 
ments in that court might, if erroneous, be redressed and 
reversed in the King’s Bench, and not before those who 
had given the judgment. At length, in the 21 st year of 
this king, it was granted that such errors should be amended 
by the chancellor, treasurer, and two justices, which was 
afterwards confirmed by statute. The practice of suing 
upon suggestion without process in the Exchequer, was 
also complained of, as it had been in the case of the council; 
to which it was answered, that if any special complaint was 
made, the laws would provide a remedy. Many other peti¬ 
tions were presented by the Commons on the subject of the 
Exchequer, but without effect. As this court was the depo¬ 
sitory of records, it was ordaiued, by stat. 9 Ed. III. that 
justices of Assize, Gaol Delivery, and Oyer and Terminer, 
should send all their records and processes determined and 
put in execution to the Exchequer every year at Michaelmas. 

The jurisdiction of the court of the Steward and Marshal 
was, as before shown, of considerable magnitude; but, 
owing to the increasing importance of the courts of King’s 
Bench and Common Pleas, and the jealousy of the Com¬ 
mons, it was now fust sinking into insignificance. At an 
early period of this reign it was enacted, that inquests were 
to be taken before men of the county, and not before men of 
the kiug’s household, except in cases of covenants, &c. 
wherein those men were parties; and, if any one complained 
of error in this court, he was to have a writ to remove the 
record and process to the King’s Bench; so that, as Mr. 
Beeves observes, the King’s Bench was confirmed in that 
appellate jurisdiction which the court of the Steward and of 
the Marshal once possessed over other courts. Notwith¬ 
standing this statute was re-enacted in the tenth year of this 
king, the Commons still persisted in presenting numerous 
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. as that none of the king's servants should implead any one 

Edw. III. i n the Marshalsea; that the Steward and Marshal should 
Cott. Abritl. h°W pica of nothing but what was contained in the stat. 
50 Ed. 3. Art. sup. Chart.; and that the limit of twelve miles might 

be reckoned from the king’s presence, or from the place of 
the household, but not from both; also that the marshal 
might not intermeddle with that part of Southwark which 
was called guildable; and that it might be declared by 
statute what pleas the marshal should hold; with other 
petitions of the like kind; but no material alterations were 
made in the constitution or jurisdiction of this court besides 
those above mentioned. 
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As to the King’s Bench, we read for the first time oLits 
having a marshal, whose office, like that of the marshal in 
the court of the Steward and Marshal, was to attach and 
keep in custody persons wbo were to answer in that court. 
As this officer had taken upon him to let offenders loose 
upon bail, who had been indicted of felonies, robberies, and 
theft, it was found necessary to put an end to this practice 
by a statute, which enjoined upon the marshal to keep such 
prisoners in close custody, and not to let them wander abroad 
with bail or without, on pain of being imprisoned half a year, 
and ransomed at the king’s will. It appears also from this 
statute that the marshal of the King’s Bench might also act 
within the verge. 

The commission of Nisi Prius underwent some parlia¬ 
mentary alterations, which put it into the form in which it 
has ever since remained. By a statute in the last reign, 
the commission of Nisi Prius was granted only in cases 
where the demandant prayed the same; but now it was 
enacted, that such inquests should also be taken at the suit 


stat. 14 Ed. °f the tenant in a plea of land. A Nisi Prius had hereto- 
«• 1®- fore been granted only before particular justices commis- 
' sioned for that purpose; but it was now enacted that it 


should be granted before any justice of the King’s Bench or 


Common Pleas, or the chief baron of the Exchequer, if he 
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were a man of the law, which it seems at this time he was 
not always. If any of them went into those parts, and if 
neither the justices nor the chief baron went, then it was to 
be granted before the justices assigned to take assizes in 
those parts, so that one of the justices assigned was a justice 
of the one bench or the other. It was moreover enacted, 
that a tenour of the record should be made, since called a 
Nisi Prius record, containing an entry of the declarations, 
pleading, and issue or issues, upon which the judge returned 
the verdict, making what, from the initial word in the return, 
has since been called a posted. It is doubtful whether any 
record was made out before this act, for the trial at Nisi; for 
while the cause was to be tried by a justice of the court 
wh^re the issue was joined, a copy of the record was not 
necessary for the information of the judge, as it was after¬ 
wards, when a judge, who was a stranger to the cause, might 
be appointed. 

A further improvement was made in the proceeding at 
Nisi Prius by a subsequent statute, which required that the 
names of all who were to pass on the inquest should be 
returned before the sessions of the justices at Nisi Prius, 
that the parties might have notice of the jurors, for their 
satisfaction. Henceforth the clause of Nisi Prius was 


CHAP. 

XVIII. 


Edw. III. 


Reeves' His* 
ii. 427. 


Stat. 42 Ed* 
5.c. 11. 
Gilb. C. P. 
74. 

Titld’s Prac. 
819. 

Stat. 20 Ed. 
3. c. 4. 


omitted in the writ of venire facias , and inserted in the 
distringas or habeas corpora , as is the practice in the 
present day. 

The commission of the justices of Assize was likewise 
extended, authorizing them to inquire in their sessions of 
sheriffs, escheators, bailiffs of franchises, and their under¬ 
ministers ; and also of maintainers, common embracers, and 
jurors in the country; and of the gifts, rewards, and other 
profits, which the said ministers do take of the people to 
execute their office. 


The statutes of Edward I. in regard to justices of Ante, p. 175. 
Oyer and Terminer, and of Gaol Delivery, were now con- | 
firmed, with additional provisions. A statute, in the second Stat. 14 Ed. 
year of this king, complains that offenders had been greatly 3> c ‘ 



266 


HISTORY OF 


CHAP. 

XVIII. 


Ei>w. 111. 

Stat. .‘14 Eil. 
3. c. J. 


Co. Inst. 
2D3. 

Hale's Hist, 
c. U. 


.lustires of 
the peace. 
Slat. 34 Ed. 
3. 


Stat. 3(1 Ed. 
3. 


Court of 
quarter ses¬ 
sions. 


encouraged, because the justices of Gaol Delivery and of 
Oyer and Terminer, had been procured by great men, against 
the form of the 27tl» Ed. I. It therefore enacts, that such 
justices shall not be made against the form of said statute; 
and elsewhere that justices should be named by the court, 
and not by the party. 

The increasing power which was thus given to justices of 
Assize, and the improvements continually made in their pro¬ 
ceedings, superseded the necessity of the old justices in 
Eyre, whose commission was probably not revived after this 
reign, except for the purpose of hearing and determining 
pleas of the forest. Sir Matthew Hale observes, “ After the 
10th of Edward 111., I do not find any justices arrant ad 
vonnnmtia, p/avita , but only ad plavita fttrcufee." 

Among the numerous provisions which were made in this 
reign for the preservation of the peace, the most important 
was that of appointing magistrates, at first called Keepers of 
the l’eace, afterwards Justices of the Peace, with power to 
restrain offenders, rioters, and all other barrators, and to 
pursue, arrest, and chastise them according to their trespass 
and offence, and to cause them to be imprisoned and duly 
punished according to their discretion. These justices were 
to consist of one lord and three or four more of the most 
worthy in the county, who w r erc to hold their sessions four 
times a year, which were afterwards known by the name of 
the Court of General Quarter Sessions. The jurisdiction 
given by the statute to these sessions extended to the trying 
and determining all felonies and trespasses whatsoever, with 
this restriction, that in cases of difficulty they were not to 
proceed to judgment but in the presence of one of the jus¬ 
tices of cither bench or of the assize. 

We have seen that, in the reign of Henry III., the chief 
men of the county received the king's commands by the 
mouth of his justices to assist in the preservation of the peace, 
by causing offenders and suspicious persons to be arrested; 
but neither this indefinite commission, nor the commission of 
fraitbaston in the Teign of Edward I. which is supposed to 
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Stat. 18, 20. 
Ed. :t. 


have been instituted for the express purpose of putting in CHAP, 
force the provisions of the statute of Winchester, was found 
to answer the end so effectually, as the appointment of per- j; DWt in, 
sons duly authorized to inflict immediate and suitable punish- stat. 34 Ed. 
ment. They had also authority to take sureties for the 3 * 
future good behaviour of the parties brought before them, a 
regulation which Mr. Reeves observes, is mentioned for the Reeves’ His. 
first time in this statute. It took the place of the pledges ^"473^"’ 
given in the decennaries, according to the Saxon institution, 
which had fallen into disuse. 

Besides the appointment of these justices, various legisla¬ 
tive provisions were made to render the administration of 
justice pure, impartial, and efficacious. An oath was ad¬ 
ministered to all justices, by which they bound themselves 
to do law and right, according to the usage of the realm. 

Sheriffs were not to hold their bailiwicks longer than a year; sheriff*, co. 

coroners were not to be chosen who had not sufficient land 

to answer the people. Indictments were regulated so as to ffulau-d. 

prevent the abuses of sheriffs and other officers. Jurors 

were to be imprisoned if they were convicted of taking any 

thing of either party, and to forfeit ten times as much as 

they had received; besides that, the writ of attaint was 

made more efficacious against those who passed an unjust 

verdict. Added to all this, writs of protection and pardon 

were now considerably diminished, as they were found to 

defeat the ends of justice. 

A statute in the 25th year of this king, directed that such Protections 
persons as had obtained protection should nevertheless 
answer the suits against them; but that execution of the 3.si.o.c.l'J. 
judgment should be suspended until the king was paid, and 
then they might have an immediate execution. 

To prevent the too easy obtaining of pardons, which Pardons rc- 
tended to the encouragement of offences, provisions were 10 
made by several statutes to limit the number of pardons, and and 14, Ed. 
prevent the abuse of this indulgence. Among other things, s ta t. 27 Ed. 
it was directed that in every charter of pardon granted 011 3 * 8t - l «=.2. 
the suggestion of any one, the suggestion, and the name of 



268 


HISTORY OF 


CHAP. 

XVIII. 


Edw. III. 

Arrcst for 
debt. 

Stat. 25 Ed. 
3.c. 17- 
Co. 2 Inst. 
394. 


Reeves’ His. 

ii. m. 


him that made it, should be comprised in the charter; and 
should the suggestion prove to be untrue, the charter in that 
ease was to be void. 

Am to the remedies furnished by the statute for civil inju¬ 
ries, the most remarkable is that which, in the 25 th year of 
this king, gave the process of capias and exigent in a writ 
of debt. Lord Coke supposes that, at common law, there 
could be no arrest of the body in case of debt, only in trespass, 
vi et nrtnis; but Mr. Reeves is of a different opinion, which 
lie grounds on the account given of process by Bracton. 
“ We find , 11 says this writer, “ in the reign of Henry III. 
that the process in all personal actions was as follows: If 
the party did not appear on the summons, then he was 
attached by pledges, and afterwards by better pledges; if lie 
still did not appear, the sheriff was commanded, quod habeas 
corpus, to take the body; if the sheriff returned non 
inventus , there issued a distringas per terras et eatalla; 
after that, another distringas, commanding him also to take 
the body; after that, another distringas, ne manum apponat; 
and lastly, a writ to take the lands and chattels into the 
king's hands. Thus there might be one summons, two 
attachments, a capias (as it was afterwards called) and four 
distresses . 11 


Delays in 
conducting a 


Still it may be doubted whether, in Bractons time, when 
matters of simple debt and contract were not much accounted 
in law, it was a settled point that in all cases the same pro¬ 
cess to compel appearance was to be observed: but as these 
matters were now rising into importance, it became necessary 
to prescribe by statute the process which was to be Tesorted 
to in an action of debt and detinue, as had been already done 
in a writ of account by the statute of Marlcbridge, 52 Henry 
III. c. 23 . The only question here is, however, as regards 
injuries without force; for, in cases of injury accompanied 
with force, the law dealt with the defendant, in case he failed 
to appear after the first attachment, in the same manner as in 
criminal cases, that is, by capias and outlawry. 

For the prevention of delays in prosecuting a suit vouching 
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to warranty one that was dead, was prevented, by giving the Cli A P. 
demandant liberty to make his averment that the supposed t ^ , 

warrantor was not alive. Many other regulations were made edw. III. 
to diminish the number of dilatory pleas, or altogether to suit pre- 
pTevent them. One of the most important provisions of this Ed 

nature was the statute of Jeofail, or Amendments, which 3. c . 1. 
directed that no process was to be annulled or discontinued ® tat t * 
by any mistakes in names, syllables, and letters, by the 11. 
misprision of the clerks; but that as soon as the mistake 3^. if c. 6. 
was perceived, it was to be amended by the challenge of the statute of 
party, who acknowledged his error by the words jeo fnile, or jeofail, 
jai. faille , I have made a mistake and prayed amendment. 

This is the first of those parliamentary enactments on this 
subject, which, from the words above mentioned, have since 
derived the name of statutes of Jeofail, or Amendments. 

Another regulation was also made in the same year of this Pleadings 
king on the subject of pleading, requiring that all pleas 
should be pleaded in English rather than in French, a 3. st.5.c.l5. 
language which, owing to the encouragement first given to 
it by the Conqueror, and afterwards to the close intercourse 
subsisting between the two countries, crept into use, and 
was ever after this time necessarily retained on account of 
its fitness for the purpose. Hut the French was not at 
any time employed in all law proceedings. Some of the 
Conqueror’s laws arc in Norman French; but those Wilk. LL. 
which were made during his reign in England were in An K loSax ’ 
Latin, as were also all writs, charters, and public instru¬ 
ments. The same remark applies to all public docu¬ 
ments in succeeding reigns until the time of Edward I. 

Indeed, so prevalent was the use of the Latin, owing to the 
active part the clergy took in judicial proceedings, that the 
treatises of Glanville and Bracton, as well as others in the 
reign of Henry II. and Henry III. were composed in that 
language. The Statntum Scaccarii was the first statute in 
French, after which Latin and French appear to have been 
used indiscriminately, as suited the convenience of the 
parties; but the use of the French became by degrees the 
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most prevalent. The law treatises of Britton ami others, in 
the Tcign of Edward I. were written in French, as also the 
Mirror, in that of Edward II. In the reign of Edward III. 
the petitions and proceedings in parliament were in French, 
which, notwithstanding this statute, continued to prevail for 
some time. 

The trial by duel, which we have seen in the time of 
Glanvillc was allowed in a question on a false judgment 
from an inferior court, was now abolished by statute. When 
a record came into the king's court by a writ of false judg¬ 
ment, if the party suggested that the record was otherwise 
than the court alleged it to be, then the averment was to be 
received tie bonne pain. 

By the statute of the Staple, the privilege was granted in 
favour of foreign merchants, to have ail inquest mixed of 
natives and foreigners, where one of the parties wafi of this 
country and one of another. This privilege was now ex¬ 
tended to criminal cases, where one half of the jury was to be 
denizens ami the other half aliens. This mode of trial, per 
mediefaietn litigate, was not a novelty in our law, for a 
similar practice existed among the Saxons, ririn duodeni 
jure eonnttHi, Anglice ne.r, Wallicn totidem Anglin et 
Wallin jus dimnlo. 
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CHAPTER XIX. 

EDWARD III. 

State of the Common Law. — Descents.—Bastard Eigne ; Mulier 
puisne.—Limitations and Remainders.—Devises .— Warranty. 
—Ousters of Freehold.—Congeable Entry, fyc.—Chattels .— 
Assizes.—Writs of Entry.—Action of Debt.—Action of Detinue 
pro ralionabili Parte.—Action of Covenant.—Action if Tres¬ 
pass, or Action on the Case. — Replevin.—Proceeding by BUI .— 
Actions Pojmlar, Suggestion, or Information — Pleading.—Sect a 
and Law-Wager.—Trial by Proofs.—Trial by the Certificate 
(f the Bishop.—Trial per Pais, or by Jury. — Challenges. 


Besides the additions and alterations made in the law by 
statute, as stated in the preceding chapter, the Common Law 
also underwent some changes from the decisions of courts. 

The principle of descent was somewhat altered now in 
favour of bastards, in cases where the parents afterwards 
intermarried. A child born out of wedlock, where marriage 
afterwards ensued, was called a bastard eigne, in distinction 
from the one born in wedlock of the same parents, who was 
called mulier puisne, mulieratun being the term applied by 
Glanville, and other old writers, to legitimate children. 

According to the law as regarded these children, if a 
person died seised in fee, leaving issue a bastard eigne and a 
mulier puisne, and the bastard entered and died seised, the 
mulier was to be precluded from entering on the issue. 
Rut if the descent happened while the mulier was within 
age, it was held that he was not to be barred his entry. 

The privilege of the bastard only availed his issue against 
the mulier and his issue; but not against a stranger nor 
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against the issue of the mulier , if they claimed under an 
entail. Thus, where land was given in tail, with a remainder 
over in tail, and the first tenant in tail had issue a bastard 
and a mulier, and died seised; the bastard entered and died 
seised, leaving issue; the issue entered, and the mulier died 
without issue; it was held the second remainder-man should 
have a formedon, not being bound by the descent on the 
issue of the bastard. 

There was, however, one point of law in this reign, re¬ 
garding the legitimacy of children, which was more in 
accordance with the law as laid down by Glanvillc, than 
with that stated by Bracton; namely, that questions of 
legitimacy were decided in the ecclesiastical courts by the 
rule of the civil laws ,Jilius hceres est quem nuptial demon - 
strant. It seems that the common law, in the time of 
Bracton, admitted a restriction to this rule, for although 
marriage was a presumption of legitimacy, yet he expressly 
lays it down that proofs might be admitted to the contrary, 
and states some circumstances that would be a violent pre¬ 
sumption against the legitimacy of the children; as the 
absence of the husband, impotcncy, and the like. In this 
reign, the rule of law given by Glanville is strictly adhered 
to; for where a man left his wife enceint , the issue was not 
to be taken that she was not enceint by her husband on the 
day of his death, for JUiatio non potent, probari; but the 
issue ~was to be, that she was not enceint on the day of 
his death. So says the Mirror, “ the common law only 
taketh him to be a son whom the marriage proveth to be so.”” 
Such was held to be the law for several centuries, although 
this rule has since admitted of exceptions, in conformity with 
the law in Bractons time. 

The doctrine of limitations and remainders were, in conse¬ 
quence of the statute De Donin , very nicely discussed in this 
day, and many of the principles of law in regard to landed 
property were recognised which have since obtained. A 
practice appears to have commenced in this reign, of limiting 
an estate to the life of a man, remainder over to his right 



ENGLISH LAW. 


273 


heirs; the object of which, probably, was to get rid of the 
feudal burdens of wardships, marriage, and relief; but the 
decisions of the court defeated this object: for where an 
estate was given to the father for life, remainder to the first 
son and his wife in tail, remainder to the right heirs of the 
father, the father died, and then the eldest son and his wife died 
without issue, then the lord was permitted to avow upon the 
younger son for the relief, as heir of his elder brother, to 
the remainder in fee, notwithstanding the younger son con¬ 
tended that he came in as a purchaser, under the words 
“ right heirs of his father,” and that the tail and the fee 
could not be aimul et tsemel in the elder brother. 

The liberty of devising lands by testament had been 
hitherto confined to particular boroughs and places accord¬ 
ing to certain customs; but we read of many cases in this 
reign upon wills of land, which appear to have been 
governed by the same rules as were afterwards established 
into law. Thus it was held, as a settled rule in law, that 
a husband might give lands to his wife by will; but a wife 
was not allowed to devise lands to her husband, although 
she might, as in former times, with the consent of her 
husband, devise the moiety of his goods. Sometimes lands 
were devised to executors, to make distribution for the good 
of the testator's soul, and, if the executors failed in so doing, 
the heir might enter, and have an assize. 

A scrupulous regard was shown to the will of the testator, 
and more indulgence in the construction of testaments than 
in that of deeds. When a remainder was limited propinqui- 
oribus heeredibns dc sanguine pnemrum of the devisor, 
it was held that, upon the devisor dying, leaving two sons, 
who died without issue, and a daughter, who had issue 
Isabel, and then died; that Isabel should take, being suffi¬ 
ciently described by the will. 

The force of warranty was shown in some cases now that 
had not before occurred. If the uncle or other ancestor, or 
cousin collateral, who was not privy to the entail, aliened 
with warranty, and died without heirs, so that the next issue 
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in tail was become bis right lieir, such issue would be barred 
by his ancestor s deed with warranty. This was afterwards 
termed collateral warranty, to distinguish it from the usual 
sort of warranty called lineal: not that the terms lineal anil 
collateral had respect to the heir, whether lineal or colla¬ 
teral, but to the title which he had. If the heir, whether 
lineal or collateral, might by any possibility claim the land 
from him that made the warranty, then it was termed lineal; 
but, if the ancestor by whom the warranty was made had no 
right to the land, the warranty was collateral to the title by 
which the estate was claimed. 

There was one sort of warranty, however, since called 
warranty, commencing by disseisin, which was considered 
as no bar; as, when a guardian or tenant at will aliened the 
land of the heir or the lessor with warranty, such alienation 
being equivalent to a disseisin, the warranty was void as 
against the heir or lessor. 

In regard to the dispossessing a person of his lands and 
tenements, and the consequences resulting therefrom, many 
points of law began now to be discussed, and many terms 
came into use, which have since become familiar to the mo¬ 
dem lawyer, such as ouster of freehold, abatement, congca- 
blc entry, descent that tolls entry, discontinuance, remitter, 
and others of which an explanation will be given hereafter. 

All the real actions, before partially mentioned, or alluded 
to, were now described, with all their properties and inci¬ 
dents, and in the terms which have been retained to the 
present day. The remedy, by the assize, had undergone 
some change to accommodate it to the state of the law as 
regarded jurors. The practice of turning assizes into juries, 
which had been resorted to, probably to relieve recognitors, 
from their liability to an attaint, to which jurors were not 
then subject, appears to have ceased, being no longer avail¬ 
able for that purpose, as all jurors had, by statute, been 
made equally liable to attaints. Juries had, however, now 
become more circumspect, for, instead of giving verdicts, 
which comprehended both the law and the fact, they would 
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give special werdicts, or verdicts at large, as they were after¬ 
wards called, that is, they would state the special circum¬ 
stances, and pray the justices to form their own conclusion 
on the point of law, as in the assize of Novel Disseisin, 
whether from the circumstances so stated, it was disseisin or 
not. Hence arose the distinction, now made, as to the 
manner of taking the assize. An assize was said to he taken 
in the point of assize, when the recognitors tried the general 
issue nut tort, nnl disseisin. An assize was said to be taken, 
at large, when the title and all the circumstances were sent 
to be tried by the recognitors, examples of which are nume¬ 
rous throughout the book of assizes. An assize might also 
be taken, out of the point of assize, where the tenant pleaded 
some special matter in bar, showing why the assize should 
not pass as a release, or some foreign fact to be tried in some 
other county. Sometimes an assize was taken to inquire of 
the damages only. To these different kinds of assizes may 
be added, the assize of Fresh Force, so called, because tlie 
entry of the plaint, and the recovery thereon, was to be 
within sixty days, or the plaintiff would be barred of this 
remedy, and driven to an assize at common law. This assize 
lay, where a man was disseised of tenements, devisable, as 
they were, by the custom of London. 

To the writs of entry, already mentioned, may be added, 
some others, which had been varied since Bracton’s time, so 
as to meet particular cases. A writ, cui ante divortimn, 
now lay for a woman instead of the mi in vita, where a 
divorce took place between her and her husband, after the 
alienation. A writ, cansa matrimonii prcelomti, lay for 
a woman, who had given lands to a man, as it were in mn- 
ritagium, with intent that he should marry her, and he did 
not. In two cases, namely, lunacy and infancy, where the 
parties were disabled, in law, to make a gift, a writ was 
furnished for the recovery of the land. In Bracton’s time, 
when a gift was alleged to be made by one non compos 
mentis, a writ was framed, to inquire whether the donor 
was of sound mind: instead of this proceeding, a writ of 
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entry, called dum non compos mentis , now lay for the heir of 
the person who was of unsound mind, and not, as has been 
supposed, for the party himself, who made the alienation ; for 
it is generally held, that a person is not admitted to stultify 
himself. Where an infant aliened land, that had descended to 
him during his infancy, or which he had purchased to himself, 
he might, when of full age, recover, by the writ dum fnit in¬ 
fra cetatem. When a tenant, for term of life, by the curtesy, 
or in dower, aliened in fee and died, the reversioner might 
have the writ ad contmunem legem. The writ quod ei de 
forceat , lay for a reversioner, after an estate for life. The 
writ super disseisinam in te quo , or in fe quibus , lay for 
the heir of a person who was disseised and died, against the 
disseisor. This writ approached the nearest to the assize of 
Novel Disseisin, and was so called, because it always con¬ 
tained the words “ de quo, or de quibus, A. disscisivit 11. 
patrem, 11 &e. 

Although the law of real property still occupied the prin¬ 
cipal attention of the courts, in this day, yet we find, that a 
distinction began to be made on the subject of personal pro¬ 
perty. All possessions were comprehended by Bracton, 
after the manner of the civil law, into bona, which were 
distinguished into mohilia , and immohilia; but now the term 
chattels, in French chattels , low Latin catalla , was come 
into use to denote, not only cattle, but all goods moveable 
and immovable, except such as were of the nature of free¬ 
hold. They were, likewise, distinguished into chattels real, 
such as a lease for years, and chattels personal, as a bow, 
a house, &c. 

As personal actions were now coming more and more into 
use, a greater attention was paid to this part of the law, 
which has survived the changes of the times, and been 
handed down to the present period. It has already been 
shown, that an action of debt might be brought, cither in 
the debet, or the detinet , namely, in the debet for money, 
and in the detinet for chattels. It was now laid down as a 
rule, in law, that an action, brought by or against executors. 
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was to be sued in the detinet only. In regard to deeds, on 
which an action of debt was commonly grounded, the law 
before this reign was, that a deed, made in a place not within 
the jurisdiction of the court, could not be the subject of an 
action, wherefore, as a remedy for this inconvenience, tjie 
stat. 9 Ed. III. ordained, that when a deed was pleaded in 
bar of an action, bearing date in a place within a franchise, 
and the deed was denied, the witnesses were to be sum- 
moned, and if they did not appear, the inquest was to be 
held in the county where the plea was moved, in the same 
manner as if the deed had been made in the county; but, as 
tliis did not apply to places in foreign countries, an expedient 
was hit upon of naming foreign places as if situated in Eng¬ 
land; as, for example, supposing a deed, made at HarHcct 
in Normandy, to be named as if made at Ilarflect in Kent. 
Although it was pleaded there was no such place in Kent, 
the objection appears to have been overruled. 

Notwithstanding the decisions of the courts in the former 
reign, in favour of a man's power of bequeathing his per¬ 
sonal effects away from his wife and children, actions of 
detinue pm rntumabili parte were frequently brought in 
this reign. But the court confirmed the opinion then ad¬ 
vanced. In one case an action was brought by the children 
to have a reasonable part of their father's goods, when 
Thorpe, one of the justices, said, “ How can we give judg¬ 
ment, when you have brought an action that is contrary to 
law?” and Mowbray, another justice, said, the Lords in par¬ 
liament would never grant, that this action should be main¬ 
tainable by any common custom of the realm. From this it 
is cleaT that, owing to the particular custom of certain places, 
by which a man's power of bequeathing his goods was restrict¬ 
ed, and also, owing to the very prevalent practice of leaving 
the rationabiles partes to the wife and children, though not 
required by any positive law to that effect, much uncertainty 
prevailed, on this subject, in the minds of people, altliough 
the courts had uniformly held but one doctrine. 
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As tlie writ of covenant lay for the recovery of' land, or 
any thing issuing out of land, as also of moveables, it might 
be, either a real action, a personal action, or a mixed action, 
that is, an action for the recovery of the land, or for the 
recovery of damages only, or of both. Fines were com¬ 
monly levied on actions of covenant, wherefore, the declara¬ 
tion, in such cases, ran thus, “ a tort ne lui tient fine fait,” 
See. Before the time of Bracton it appears, that the breve 
de cmventione was the only remedy for termors, whos 4 md 
been ejected from their term, but as this lay only between 
the lessor and lessee, who alone were parties to, and bound by 
the covenant, a less tedious action called quare ejecit infra 
terminum was framed, for the benefit of a termor, against 
all persons who ejected him. It was a question, in this day, 
whether a term should be recovered in covenant; but the 
better opinion was, that where a lessor ousted his lessee, he 
might recover both his term and damages. 

A new remedy for termors was now coming into use, called 
a writ de ejectione t firmer, or a writ of ejectment, as it was 
afterwards called. As this writ at first lay only for damages, 
it was not so much considered, as it was when it went to the 
recovery of the term. This was in the nature of an action 
of trespass. 

The action of trespass was now resorted to, where it ap¬ 
pears never to have been before used; and by varying the 
form of the writ, so as to suit it to every man's case, accord¬ 
ing to the stat. Westm. 2, which authorized the framing 
writ6 in conmmli cam; the writ of trespass or action on 
the case, was now become a remedy for every injury done 
to the person or the property. The first action of trespass mr 
atm erne mentioned, is to be found in the 22d year of this 
liing, when an action was brought against a man, for that 
lie bad undertaken to carry the plaintiffs horse in his boat 
over the Humber, but that lie overloaded his boat with other 
horses, by which overloading the plaintiffs horse perished, 
a tort ct damages 
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It was objected to this writ, that it supposed no tort in CHAP, 
the defendant; but, on the other hand, proved, that the t _ r , 
plaintiff* should rather have had a writ of covenant; but it Epw.iii. 
was said, by one of the judges, that the defendant com¬ 
mitted, as it should seem, a trespass in overloading his boat, 
by which the plaintiff’s horse perished, and that the action 
would lie. 

“ Thus,” observes Mr. Reeves, “ was the notion of tres- His. 

pass, ot malfaisancc, extended to a number of other cases, ai? 
which were but remotely allied to it.” But it does not 
appear to have been determined, in this reign, when the 
proper remedy was a general writ of trespass, and when a 
special writ, nor when a special writ should be laid vi et. 
armis , and when not. The principal reason for inserting 
thr vi et armis was, that the plaintiff* thereby became en¬ 
titled to process of capias , and the defendant could not 
wage bis law. 

The law of replevin was now put on the footing on which Replevin. 
it has, with very few alterations, remained ever since. Re- Antc,p.ll2. 
plevin was so called from replegiare , or re and p/egiare , to 
deliver back upon pledges, the principal word in the writ, 
issued in Glanville’s time to the sheriff*, directing him, rcple¬ 
giare facias , to make deliverance of the cattle which had 
been taken in distress. The unjust taking or detaining Ante, p.152- 
cattle against gage and pledges, was called, by Bracton, in 
the language of the old law, vefitum namium, that is, a for¬ 
bidden, or unlawful taking, and is classed by him among 
the placita coroncc. When any one complained that his 
cattle had been unlawfully taken or detained, he might 
cither have the writ above mentioned, or, for the sake of* 
expedition, he was allowed, by the statute of* Marlebridge, Stat. Mari, 
to make a verbal complaint to the sheriff*, and on giving him cVl 1 *"' 3 * 
pledges de proscqnendo , he or his officer would proceed to 
the place where the cattle were detained. If obstructed in itract. 157 . 
the execution of his duty, he was armed with authority to 2 * 
raise the posse comUatns , and to put the offender into pri¬ 
son, which, in those days of lawless violence, was frequently 
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necessary. If he could not find the cattle, and it appeared 
that they were, as it was now termed, elongata , eloigned, 
or removed, there issued a process to take the distrainer's 
cattle to double the value, which was now called a capias 
in withernam , that is, a taking by way of reprisal; if this 
process failed there issued a capias against the person of 
the distrainer. 

If no opposition was offered to the sheriff, and the goods 
were delivered to the complainant, then a day was given to 
the parties to appear in court, when the defendant might 
make avowry, as it is now termed, that is, avow or justify, 
taking the distress in his own right, or if, as a bailiff*, he 
justified in another's right, he was said to make cognizance, 
that is, to acknowledge the taking, but to insist that it was 
legal, as he acted by the command of one who had right to 
distrain. The defendant might also say, that the taking 
was just, because he found the beasts on his land in suo. 
damno , or damage feasant, as it was now called. 

If, in this action, which had now acquired the appellation 
of an action of replevin, the cause was determined for the 
plaintiff, namely, that the distress was wrongfully taken, 
then the judgment was, that he should retain possession of 
liis goods, and moreover recover damages; but, if by the 
default or nonsuit of the plaintiff, it was determined for the 
defendant, then the judgment was, that the cattle should be 
returned to the lord, for which a writ issued, grounded on 
the statute of Westminster, called a writ de rctorno habendo. 
But notwithstanding this judgment, the plaintiff might, at 
common law, have had as many replevins as he would until 
the abovenamed statute, which restrained him from having 
any replevin after nonsuit, but gave him a writ called breve 
dejndicU), or a writ of second deliverance. 

If the plaintiff* was a second time nonsuit, or the defendant 
had judgment upon verdict or demurrer, in the first reple- 
vin, then a return, irreplevisable, was to be awarded, and 
no new replevin granted. Besides, before this statute, the 
plaintiff, after replevying his cattle, might sell or eloign 
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them, so as to prevent their return to the defendant, if the CHAP, 
judgment of the court was in his favour, to remedy which v • 

evil, provision was made, that the sheriff, before he made £ DW . m. 
delivery of the cattle or goods, should take, not only pledges 
de prosequendo , but also pledges da aneriis retornandis if 
a return should be adjudged. 

Sometimes it would happen that the defendant claimed a 
property in the goods taken in distress, in that case, tho 
party replevying might sue out a writ de proprietate pro¬ 
banda, directing the sheriff to try, by an inquest, in whom 
the property subsisted, if it were found for the plaintiff, then 
he was to make deliverance, but if for the defendant, then 
the sheriff* could proceed no further, but the claim of property 
was to be determined in the higher court. 

As pleas of velitum namium , respected the king's Bract. 155. 
crown and dignity, they were, in Bracton’s time, pro¬ 
perly determinable, only in the courts at Westminster, 
and did not fall under the jurisdiction of the sheriff; but for 
the sake of despatch a special jurisdiction was, in some cases, 
given to the sheriff, who in that instance acted, not in his 
office as sheriff, but as justiciarius regie. By virtue of this 
commission he might compel the parties to appear in the 
county court, and determine all matters between them, until 
a right of freehold came in question, when the sheriff could 
proceed no further. When the action of replevin became 
the usual remedy for civil injuries, and all causes of that 
kind involved, more or less, the question of right of free¬ 
hold, it was found most convenient to remove the plea, in 
the first instance, to the superior courts, and of course this 
partial jurisdiction of the sheriff* fell away of itself. 

A writ of replevin lay, not only in cases of distress, but Writ dcho- 
also where a man was imprisoned, who might by law be 4 

bailed, he might have a writ de hondne replegiando . O.N.B. 40. 

Since the introduction of writs, it had become a maxim in Proceeding* 
law, that no suit should be commenced in the king's courts iliasutL 
without a writ, but this was to be understood only in refer¬ 
ence to ordinary cases. There were other modes of pro- 
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ceeding, of more ancient date than that by writ, which were 
more adapted to the extraordinary jurisdiction, exercised by 
our kings at an early period, in the administration of justice. 
One of these proceedings was by bill, of which there is fre¬ 
quent mention in this reign, in the courts of King's Bench, 
Exchequer, and Common Fleas. Although but little is 
said of the nature of this proceeding, we may gather that it 
was a sort of plaint, or queritur , made personally in court, 
and was particularly applicable to officers of the court, 
attornies, and such persons as, being supposed to be 
always there attendant, were thus privileged from arrest 
by the common process: whence the proceeding in such 
cases acquired the name of a Bill of Privilege. In 
cases of contempt, and in all matters that touched the king, 
the proceeding by bill appears to have been the usual mode. 
Sometimes it was alleged to be turn pro domino quam pro 
seipso, as in the case of a plaintiff in the King's Bench, who, 
while bringing a writing there to prove his case, was attached 
by the defendant. Actions of this kind, brought for the 
king as well as the party, were afterwards called qui tarn 
actions, or popular actions. 

Another mode of proceeding, which was also in the nature 
of a verbal application, or complaint, was by suggestion or 
surmise, which, as we have before seen, excited the jealousy 
of the Commons, in regard to the council and the Exchequer. 
This proceeding in the King's Bench docs not appear to 
have been resorted to, in common cases, so as to awaken 
any particular observation; and, in matters affecting the 
king, suggestions were admitted without dispute, and were 
afterwards established under the name of informations. 

Pleading was carried on much in the same manner as in 
the preceding reign, unless, as has been asserted, it had be¬ 
come the practice to put the pleadings in writing. If this 
practice had now really commenced, which is inferred from 
the specimens of declarations in the Norte Narmtiones , it 
had not as yet destroyed the simplicity of pleading, nor 
introduced that subtlety and refinement which was aficctcd 
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by pleaders in after times. Lord Coke observes, that “in CHAP, 
tiic reign of Edward III. pleadings grew to perfection, both v XIX, | , 
without lameness and curiosity.” Sir Matthew Hale con- e dw . ni. 
firms this opinion by observing, that “ pleadings, in this i j ngt . 304 . 
reign, were somewhat more polished than in the reign of 
Edward I.; yet they had neither uncertainty, prolixity, nor c. 8. * 

obscurity. 

The practice of producing and examining the serta, or Sccta. 
witnesses of the plaintiff, which, as before observed, is sup¬ 
posed to have been grounded on Magna Cliarta, appears Ante,p.i4i. 
to have virtually ceased in this reign, and was probably 
never universally resorted to. In the preceding reign it ? Ed. 2 .^ 
was demanded, on the part of the defendant, that the jtceveir ills. 
serta should be examined, but the counsel for the plaintiff “■ a32 - 
objected, on the ground that the court of Common Pleas 
never suffered a see/a to be examined. However, he said 
lie was ready to aver, that is, to pTovc by the verdict of a 
jury. Probably, in proportion as the trial by jury came 
into use, the production of the serta fell away. In this 
reign there is no mention of the serta, except in the formal 
conclusions of the declarations with the words “ indc producit 
sectam,” a form which has continued in English to the pre¬ 
sent day. 

Law-wager, now commonly called Ley Gager, or Gager Lav-wagcr. 
dr Ley, was in frequent use at this period, and caused some 
discussion in the courts, as to when it should and should 
not be allowed. A defendant might wage his law in simple Ed. 3. 
debt and arrears of accounts, and also in debt on a tally, Ii’ej. 3 . 
as had heretofore been the usage; but, as the concerns of men 2 - 
began to be more enlarged and multiplied, the inconvenience Anu^p. 204 ". 
of trusting to the oath of needy persons was more sensibly 
felt, and, accordingly, in the former reign, it was granted 
ear gratia prineipis, as we are informed, that in cities and Flet. 130. 
fairs, and in causes between merchants, the party affirming 
might prove his tally per testes et patriam. Law-wager was 
not now, nor probably ever had been, allowed against an 
obligation, on which ail action of debt was founded, and it 
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appears also, that it was not allowed in a debt for rent, 
because it was connected with the realty. Upon the same 
ground it was not allowed, in detinue, for charters in the 
preceding reign, but the courts were not settled on this point 


fl 4 £l 3 at the period wc arc now treating of. It was, however, ac- 
jfi. ’ cording to the old law, allowed in non-summons, and other 
HlB * c °M a teral points connected with land and obligations. No- 
Mnyn. 78.' defendant could wage his law against the king, and for this 
50Kd P 3. ly reason, it was not allowed in an attachment upon a prohi- 
18 Ed. 3. bition, this being considered in the light of a contempt. 
44/ **■ 32, Such at least was the final decision, but it was determined 
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The trial per pruves , by proofs, so often mentioned by 
Glanville and Bracton, was not entirely disused in this reign; 
but it appears to have been resorted to, only in cases where, 
by construction of law, the matter could not come within the 
knowledge of the pais or country: thus, in an assise, brought 
by a woman quee fait u,vor B. the tenant said, that B. 
was in another country, and he was ready to prove it, that 
is, to put it on the trial by proofs. To this it was answered, 
on the other side, that this amounted to the issue of convert 


baron, which was triable by the assize, therefore they prayed 
that the assize might pass, but it was the opinion of the 
court, that this point had formerly been tried by proof, and 
so it must continue. 


Trial by the As to the trial, by certificate of the bishop, it was em-. 
'thefuhop P lo y cd w h en the issues of feme convert, or not feme convert 
KceveH* ilia. parson, or not sole parson , born before espousals, or 
**9 Ed 3 a ^ ter > &c. wert ‘ to be tried; but the courts lent a willing ear 

39. to any plea, however subtle, which seemed to justify them 

in not applying to the bishop. In an assize by baron and 
feme, it was alleged, by the tenant, that there had been a 
divorce between the plaintiffs, and one of them had since been 
married to the tenant, therefore she was the wife of the tenant 
and not of the demandant. It was held, after much debate and 
argument, that this should be tried by the pais, and not by 
certificate, on account of the conclusion of the plea et issent 
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fiicnt son feme, for, if he had rested only on the divorce, ciiap. 
this being a purely spiritual question, must have gone to the t / 

spiritual tribunal, but the conclusion being a matter in pais , El)W m. 
brought the whole before the country. So, in like manner, 4() 
where the issue in a quare impcdit was void, or not void, 20. 
this was to be tried by the country; but if it had been full or 
Hot full, then, by certificate; for plcnarty was to be tried 
by the Court Christian. Where the issue was whether the 
maker of a deed was professed on the day he made it, it was 
tried by the country, for although profession was a matter 
properly to be tried by the certificate of the ordinary, yet, as 
the profession was here udmitted, the doubt was only as to the 
time the deed w r as made. So, likewise, the courts would -A® 8 - 
sometimes try, by the country, the direct questions 01 pro- 41 Ed. 3. 
fession, general bastardy and the like, if alleged in a per- 
son who was dead or a stranger to the action: which innova¬ 
tion was justified on the ground of despatch. 

As tlic trial per pais , or by jury, had thus gained ground Tiial per 
on the old modes, all the circumstances and forms, belong- jJJJJ or ** 
kig to this manner of determining questions, were now more 
minutely examined than ever, and alterations were made 
with the view of rendering it more efficient. 

Tlic circumstance of jurors being of the vicinity where the 
fact to be tried happened, was an indispensable qualification in 
the time of Bracton, it being presumed, that the jurors decided Anto,p.if»i. 
from a personal knowledge of the parties and transactions; 
but as neighbourhoods became more fluctuating, and men 
lived less under the observation of each other, a difficulty 
naturally presented itself of finding twelve freeholders in a 
hundred, who could take upon them to say, that they were 
either eye or ear witnesses of the matter on which they were 
to decide. Besides, an inconvenience obviously arose, from 
choosing jurors out of the neighbourhood, that they were apt 
to be prejudiced and partial. The experience of these objec¬ 
tions naturally led the courts to relinquish the practice by de¬ 
grees. In the reign of this king, it was thought sufficient 
if four were of the hundred. 
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One consequence of this change was, that questions now 
arose respecting the vicinage, vime , or venue, as it was 
afterwards called, whence the jury should he summoned. 
Whilst the law required, that the jury, summoned to try 
any issue, should be acquainted personally with the merits 
of the ease, the trial of all matters was necessarily confined 
to the neighbourhood whore the injury really happened; 
but when this rule was departed from, plaintiffs might either 
declare the injury to have happened in what county they 
pleased, or might mention several counties as the scenes 
of different parts of the same transaction. The courts, 
therefore, were now called upon to determine from what 
county the venire facias should be awarded. In doing 
this they appear to have been guided by no rule, but to 
have determined every case oil its own merits. In questions 
of villenagc, where the issue was, that the demandant was 
a villein regardant to the manor of N. in one county, and 
the birth was laid in another county, they sometimes award¬ 
ed the venue according to the old law, where the villenagc 
was alleged, and sometimes where the birth was laid. In 
other cases the venue was awarded where the fact happened, 
and sometimes where the land lay which was the matter in 
question, probably according as it appeared to the court 
that the cause could best be tried in this or that place. In 
after times, when this point of law was more defined, actions 
were distinguished into local, when they were obliged to be 
brought in the county where the cause of action arose; and 
transitory, when they might be brought in any other county. 

The taking exceptions to jurors was now called challenging, 
in Latin calumnia, in the improper sense of making a 
charge. To challenge, probably derived from call, signi¬ 
fies here as much as to call, or single out a person, by way 
of objection to him. Challenges were either to the array, that 
is, to all the jurors, or the whole panel or little square of 
parchment in which the names of the persons were arranged 
in order, or to the poll in capita, that was, to the head or 
person of any particular juror. Challenges were made on 
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various grounds; as, if a juror was nominated by either 
party, if the sheriff was de robes, as it was called, to either 
party, or a relation even in the eleventh degree, or held 
leases or lands under either party, and numberless other 
reasons of a similar nature. 


CHAP. 

XIX. 


Bnw. III. 


In all cases, where there were not sufficient of the jury 
returned after defaults or challenges, the plaintiff might 
pray a tales , as it was then and since called, to the number 
of ten, but no further, except in an attaint, when eighteen 
tales were allowed to make up the twenty-four. 

The practice of afforcing the assize was now entirely done 
away. It had begun to decline in the reign of Ed. I., when, 
in order to compel the assize to be unanimous, the sheriff 
was directed to keep the jurors without meat or drink, until 
they agreed on their verdict. By a law of Henry I., which 
prevailed for some time, judgment was given e.v dicta maja- 
ris partis juratorum , in the same manner as in the case of 
coroners ' 1 inquests. In this reign more vigorous means were 
resorted to, to compel unanimity; for the jurors, who dis¬ 
sented from the rest, were committed to prison, and if the 
under-sheriff, having charge of the jurors, suffered them to 
eat or drink, or to go at large, a capias ad respondendum 
was awarded against him out of the King's Bench, and the 
verdict was void. In like manner, the verdict of the greater 
part was no longer allowed, for it was held, that the verdict 
of eleven was no verdict. Justices were also required to 
carry jurors about with them in carts until they were agreed : 
whence arose the practice of carrying juries that could not 
agree in their verdict, to the bounds of the county. If the 
jurors, after they had retired to consider their verdict, ate, 
or drank, or went at large, the verdict was void, and the 
party might have a new venire facias, which was, in fact, 
granting a new trial, a practice that afterwards became 
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general, whenever the court, on being applied to by either 
party for that purpose, thought proper to set aside the 
verdict. 
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The last important subject of consideration in this reign is 
the state of the Criminal Law, of which a general view will 
here be taken. The principles of the criminal law had not 
materially changed from those which appear to have pre¬ 
vailed in the time of the Saxons, but they were more 
minutely defined. 

Among the placita corona , or pleas of the crown, the 
most important was that of treason, termed by the Saxons 
Hlafordstoic , proditio domini , or the betraying ones lord. 
Treason, the term since used, contracted from the French 
trahaison , is derived from the Latin traho, to draw in, or 
betray, signifying properly the betraying of one to whom 
one owes fidelity. Thus Britton defines treason generally to 
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be every mischief which a man knowingly does or procures 
to be done to one, to whom he is in duty bound to be a 
friend. Offences which immediately affected the king's 
person or dignity, were comprehended by Glanville and 
subsequent writers under the name of crimen Icescr, majes- 
tatis or lese majesty, called by the Mirror simply majestic , 
and by Britton, grande treason, or high treason, in dis¬ 
tinction from petit treason, or such offences as affected 
private persons. Before the statute of the 25th of this reign, 
many things were considered as treason which were not after¬ 
wards considered as such. Lese majesty, according to the 
abovementioned writers, comprehended killing the king, 
and even imagining his death; promoting a sedition in the 
army and the kingdom; the crimen falsi, or falsifying 
the king's seal; the concealment of treasure-trove; and 
even the breaking of any of the laws and statutes of the 
realm, was reckoned by Bracton as a high presumption 
against the king's crown and dignity. “ High treason," says 
Britton, “ was, to compass the king's death, or disinherit him 
of his realm; to falsify his seal, or to counterfeit or clip his 
money; besides a person might commit treason against 
others several ways; as a villein procuring the death of his 
lord, who was seised of him, and those who drew persons 
into such perils as to lose life, or member, or chattels." In 
another place, he adds, that u they ought to have the same 
judgment as in high treason, who were attainted of counter¬ 
feiting or otherwise falsifying the seal of their lord, of whose 
dependence or homage they were; also, of committing 
adultery with the wives of their lords, or of deflowering their 
daughters, or the nurses of their children." Petty treason, 
called by Britton simply treason, was an offence committed 
by a private person against another to whom he was bound 
by ties of blood, affinity, or alliance, which caused his 
death, disinherison, or loss of homage; for the quality of 
the treason, says the Mirror, is the taking away of life or 
member, or decrease of earthly honour, or increase of viUanous 
shame. He also enumerates many other offences, which, by 
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construction, were included under the head of treasons, as 
abuses and extortions of office, and others which he calls 
perjuria ; because, says he, every one that commits perjury 
lieth against the king. Many cases in this reign were, before 
the statute of treason, likewise ruled to be treason by construc¬ 
tion, as in the case of John Gcrbagc, a knight, who was 
indicted quod ipse cum aliis in enmpo villa de Royston in 
alt& regia via strut A, rode armed, with his sword drawn in 
his hand, modn guernn, and assaulted and took William de 
Bottisford, and detained him till he paid 90/. which was 
looked upon as an encroachment of royal power, as it was 
then called, that is, an attempt to exercise royal power, 
contra swi ligeantiam regis. He prayed his clergy; but 
was denied it, upon the ground that clergy was not granted 
in cases of treason and sedition; upon which, he refused to 
plead, and was put to his penance; but two of his com¬ 
panions were convicted, and had judgment, quod distralian- 
tnr ct suspendantnr. The Commons, alarmed at these 
constructive treasons, prayed that it might be declared in 
parliament what is accroachment of power, which should 
cause lords to lose their forfeitures and delinquents the 
benefit of clergy. It appears from this, that as the for¬ 
feitures in such cases accrued to the king, this was one 
motive for their interference. At the same time, they were 
anxious to have a crime defined which affected the liberty 
and property of all. The king did not immediately yield to 
their wishes ; but, on the renewal of their petition, in the 
25tli year of his reign, he caused the well-known statute to 
be passed, which professed to declare what was and wliat 
was not treason. It comprehended high treason under four 
general heads; namely, first, compassing the death of the 
king, the queen, and the eldest son and heir, as also that of 
the chancellor, the treasurer, justices of the one Bench and 
the other, justices of Assize, and other justices in their place; 
secondly, violating the king's companion, or queen, the king's 
eldest daughter, unmarried, and the prince's wife; thirdly, 
levying war against the king, and adhering lo the king’s 
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enemies; fourthly, counterfeiting the kind's great and privy CHAP, 
seal and the king's coin. Uy the same statute, petty treason t 1 _, 

included three particulars, namely, a woman killing her edw. ill. 
husband, a servant his or her master, or any ecclesiastic his p etty trcam 
prelate. *° n ' 

The concealment of treason was, by the old law, held to Kract * 119 - 
be treason; for he who knew another to be guilty of treason 
was to go instantly, says Bracton, or send, if he could not 
go, to the king himself; or, if he could not, to one of the 
familiars of the king, and relate the whole matter. lie was 
not to stay two nights or days in a place, nor attend to any 
business of his own, however urgent. After this statute, the 
bare concealment of treason was not treason, where there 
was no proof of approbation or consent. This was after- £ 0, 3 Inslk 
wards called misprision of treason, and was not compre¬ 
hended under the crime of high treason. 

If what was designed was not brought about it would be 
no less treason, by a maxim of law then generally admitted, 
that voluntas reputahitur pro facto; so that, if a man had 
compassed or imagined the death of the king, and had 
declared his compassing by words or in writing, that was 
treason by the old law; but, by the statute of treasons, it was Ibid, 
necessary that the compassing should be declared by some 
overt act. 

Using the king’s seal without warrant, was anciently 
reckoned among the higher kinds of treason ; as also clipping u i» supra, 
or otherwise impairing the king’s coin; but the statute re¬ 
stricts the offence of treason to the counterfeiting the king’s 
seal or money. 

The statute further adds, that because many other like 
cases of treason may happen in time to come, which cannot 
be imagined or declared at the present time, it was accorded 
that should any other case, not above specified or supposed 
to be treason, happen before any justices, they should tarry, 
without going to judgment, till the cause was showed and 
declared before the king and his parliament, whether it 
ought to be adjudged treason or other felony. 
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After the statute had defined what was treason, it was not 
thought necessary to particularize what was not treason; 
but, to meet the particular case complained of by the Com¬ 
mons, a clause was added, that Tiding or going armed, to 
slay or rob a person, should not henceforth be adjudged 
treason, but was to be judged felony or trespass, according 
to the old law, as the case required. 

The courts, in their decisions on this statute, not only 
conformed strictly to the letter of the statute, but in some 
cases refined upon its spirit: thus, in the 38th year of this 
king it was held, that adhering to the king's enemies was 
not treason; for what reason, says Mr. Reeves, it is difficult 
to say. In another case, where a Norman was captain of an 
English ship, having an English crew, and committed 
piracy, it was adjudged felony in him, because he did it 
in Norman, and treason in the others, who did it in English, 
because it was in them against the king's allegiance. 

In high treason, all who gave aid and counsel were, by the 
common law, equally guilty of treason; and, as the statute 
makes no exception in their favour; it afterwards became a 
maxim in law, that, in high treason, there were no ac¬ 
cessories. 

Homicide, homicidium , from homo and cades, that is, 
the slaughter of a man, was the general name for killing a 
man, which was an offence that partly concerned the party 
injured and partly the king, whose peace was broken. It 
was distinguished by Bracton from the cause and manner of 
killing, into homicide ewjustitia, ex necessitate, ex cam, and 
ex voluntatc. Homicide ex justitid, was what took place 
by the sentence of a court, and according to the forms of 
law; which, to be justifiable, required to be done in due 
order and course of law. Homicide ex necessitate or se 
defendendo, was justifiable if the necessity was inevitable, 
as in defence of one's own person. Homicide ex casu, or 
per infortunium, that is, by misadventure, was, where a 
person threw a stone at an animal, and another person 
accidentally passing was struck by the stone and killed; or 
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when a tree was falling, and it fell upon the passer-by, and c IIA p. ,• 
killed him. It was here to be considered, not only whether j 

the act was in itself lawful and proper; for, if the act was edw. m. I 
unlawful, then it was held to be murder, or voluntary homi¬ 
cide : as if A. meaning to steal a deer, shot at it, and killed 
B. It was also to be considered, whether due caution had Bract, ubi 
been used, or whether it was a place of great resort. So Brit*c* 7? 
likewise, if an act was lawful and proper; as if a man cor- I'lct. 1 . 1 . 
rected his scholar, without exceeding the usual bounds, c * ' ! 

homicide was not to be imputed to him. This kind of chance 
homicide, which is now called manslaughter, was sometimes viedlc y- 
denominated chance medley, when the killing of a man was 
se defendendo, in self-defence, in a medley, that is, a scuffle, 
affray, or sudden quarrel. Voluntary homicide was, when 
any one of certain knowledge, and by a premeditated assault, 
from anger, malice, or gain, killed another, nequitur and in 
felon ia, against the king's peace. If this was done in an ! 

affray, it was equally felonious with a secret and deliberate ; 

killing; and all who were present were looked upon as par- j 

ticipes criminis , according to the old law. If the act was LL. In®, c. i 
perpetrated in secret, it was termed murdrum , as in the time j^.’ act 12 i. i 
of Glanvillc, who divides homicide into simple homicide and Brit - «• 7* 
murdrum. This distinction is doubtless derived from the Min. c. 1. 
time of Canute, when, to prevent the secret killing of his s * 11 ’ < 

countrymen, the Danes, he made a law that if any one was Murdrum - 
killed, and the slayer escaped, the person killed should be 
taken for a Dane, unless proved to be English by his friends ! 

and relations, and on failure of such proof, that the mil \ 

should pay forty marks for the death of the Dane. The ■ 

Conqueror revived this law in favour of Frenchmen, and LL. Gui. l. 
imposed a similar fine, called murdrum , upon the country, wilk. apud 
unless the killer was known or EngliBherie was duly pre- Bract. 134. * 
sented; that is, the party was proved to be an Englishman, PreKnt 
and not a Frenchman. As the purpose of this law had long meut* of 

ceased, presentments of Englisheirie were abolished by a 

° - - . . . J Stat. 14 t(l. 

statute m the fourteenth year of this lung. 3 at. l.c.4. 
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If, in Bracton’s time any one struck a pregnant woman so 
as to cause abortion, it was homicide, after the fcetus was 
formed. This appears to have been the law in the time ot 
the Saxons; but in this reign the law was altered in this 
particular; for killing a child in ventre sa mere was not 
felony, because such a child was held to be not in rerum 
nature , and could not therefore be said to be occima. In 
cases of homicide se defendendo , the defendant was required 
to prove that he was under an absolute necessity to act in 
his own defence. Where one pursued another with a stick, 
and the person struck returned the blow, and killed the 
pursuer, this was held to be felony, because the killer might 
have made his escape, instead of resisting the assault. If 
any one killed a thief, by whom he was pursued, or by whom 
his house was attacked in the night, according to the old law, 
he was to go quit: but Bracton adds the proviso “ si illo 
aliter se defendere non potuit.” In this reign, it was likewise 
held, that where thieves came to rob, or burglariously break 
into a house, they might safely be killed: so likewise, if a 
gaoler was attacked by his prisoners, he was justified in 
killing them, if they could not otherwise be taken. 

Homicide appears to have been extended to several other 
cases since the time of Bracton; as, if a judge, through 
malice or cruelty, condemned a man to death; or a gaoler 
kept a prisoner in such duress that he died, it was homicide. 
So likewise, if any one, not duly authorised, took upon him 
the cure of a man, and the patient died under his hands; 
or if a person, by swearing falsely, or in any other manner, 
caused another to be judicially condemned to death, in such 
cases the persons were then guilty of felony ; but the latter 
case was not held in aftertimes to be murder. 

If a person at that time attempted to kill another, although 
death did not ensue, it was adjudged to be felony, according 
to the maxim before cited, that voluntas reputubitur pro 
facto; but the law was otherwise in aftertimes; for, if the 
party did not die, it was no felony. 
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The crimen inccndu, burning, or arson, as it was now C IIA i\ 
called, comprehended not only the burning a city, town, t [ , 

house, man, beast, or other chattel, feloniously, in time of Euw< m 
peace, from hatred or revenge; but if any one put a man Arsm% 
into the fire, whereby he was burnt or blemished, although Brit. c. in. 
not killed, he was to be dealt with as a burner. Arson, & ** 
called by the Saxons Itemct , was among the number of irre- Ante, p. 3a. 
dccmablc offences. 

Theft, furtum , was the general name for the taking the Theft. 
property of another, provided it was done, animo furandi, 
for otherwise no theft was committed. According to the man- Bract, loo. 
nor of the taking, it was distinguished into robbery, burglary, 
and larceny, llobbery, in the Latin of the middle ages, Blanv. l. M. 
ndthcria, is sometitries derived from roba, a robe, signifying c ' 
to strip a man; but most probably it comes from the Saxon 
reaftnt , and the German rauben, and the Latin rapere, 
signifying to seize with violence from the person. The 
maxim of voluntas reputahitur pro facto, was applicable to 
this crime as to those above mentioned ; for, if a person 23 Ed. 3. 
attempted to rob another, although he took nothing, it was 42 ‘ 
adjudged to be felony. 

Under burglary was comprehended, not only the breaking j Vmgimy. 
of a house, but the felonious assault upon persons in their 
houses, whether the assault was with design to kill, rob, or 
beat; also, the forcible entry into any person's house, and Bract. i-u. 
doing violence there against the peace, by day as well as by BhufoLl?. 
night, whether the house were broken or not. Burglary is 
mentioned in the laws of the Saxons under the name of 
hamsocne , from ham, home, and socne, a privilege, signi¬ 
fying the violation of a person's home; and also under that 
of husbrec , housebreaking, inf radio damns. Burglars arc LL. Cm. 
called by Britton burgessours , and by Bracton burgla - c * 
tores* which, from burg , a burgh or town, and lator or latro , 
a robber or breaker into, signified properly a robber of towns 
or houses, as distinguished from one who robbed from the 
|»crson. Burglars arc described by Britton, to be such as 
feloniously, and in time of peace, break churches or the 
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mansion-house of others, or the walls or gates of cities. The 
writers in this day make no mention of the time of night as 
a characteristic of this crime. 

The last species of theft, called in Latin latrocinium, in 
French larcine or larcyne; in English, larceny; is de¬ 
scribed by the Mirror to be the treacherously talcing from 
another a moveable or corporeal thing, against his will, by the 
evil-getting possession thereof. Britton distinguishes larceny 
into grand and petty: when the thing stolen was above the 
value of 12d., it was grand larceny, and a capital offence; 
but, if it was 12 d. or under that sum, it was petty larceny, 
and, by stat. West. 1, a bailable offence. This distinction 
of theft, as to the value of the thing stolen, was first made 
in the laws of Athelstan. Bracton likewise makes a distinc¬ 
tion between magnum latrocinium and parvum latro¬ 
cinium , or furtum de re minima and re majore. In the 
Teign of this king, as also in the time of Edward I., there 
was some diversity of opinion as to the amount which con¬ 
stituted grand larceny, whether it should be 12d. or above 
12 d .; but the better opinion, which was afterwards the settled 
law, was, that it should be above that sum. 

If the thing taken were not moveable nor corporeal, as 
of lands, rents, advowsons, and the like, it was not larceny. 
Besides, it was necessary for the thing to be taken treacher¬ 
ously to constitute a larceny; for, if the taker conceived the 
goods to be his own, and thought he might take them law¬ 
fully, it was not larceny. Under this name were compre¬ 
hended many frauds, which have since been considered as. 
cheats and civil injuries; as, false weights and measures, 
tricks in trade, and the like. 

There was also a distinction between theft that was mani¬ 
fest and theft that was not manifest; the former of which 
was called by the Saxons openthifte, and was, according to 
the laws of Canute, among the number of inexpiable offences. 
By a law of Wihtred, any one caught in open theft, hand 
habend , that is, having the thing stolen in his hand, was either 
to be put to death, sold as a slave, or pay his full were. The 
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same distinction was observed in Bracton’s time, and for chap. 
some time after, particularly in regard to offences against t > 
the forest laws; where the being taken in the mainour was e»w. hi. 
particularly regarded, as before observed. 

Theftbote was held to be, not where a man took his own 42 Ass - 5 - 
goods from a thief, but where he accepted the goods of the 
thief, in order to screen him. This was a heinous offence LI/.Atheist, 
among the Saxons, and was punished with the full were. £l. luw. 
Letting a thief escape also subjected the offender, in those c - 
days, to the same punishment as the thief. 

The crime of raptun virginum, or rape, was not confined Rope. 
to virgins or unmarried women; but was, as the Mirror * 

defined it, chasctm ajforcement de feme , de q?iel le condition Bract. 146. 
quit soit , so that even a prostitute was by law protected 
from such acts of violence; and such was the law in the 
time of Bracton; but the law required then, as it is does 
now, that a woman who had suffered an injury of this kind 
should establish the charge by the most indubitable evidence, 
and, while the fact was recent, should go to the next village 
and show the injury that had been done to her. She was 
also to do the same to the chief officer of the hundred, the 


coroner, or the sheriff; and lastly, she was to make her com¬ 
plaint publicly at the next county court, which was to be 
described in the coroner's roll. Besides, it was necessary to 
prove the completion of the offence, which was done by four 
legates famines. By the Norman law, this matter was Bract. 147- 
tried by the inspection of seven matrons. A charge of rape Grand Owt. 
could not be sustained if the woman were proved to have de Norm, 
given her consent. It was also a good plea, in an appeal of 
rape, to say that before the time of the supposed ravishment, 
the woman had been the mistress of the ravisher; also, if a 
woman was pregnant by her ravisher, it was considered, ac¬ 


cording to Britton, to be a proof of Consent, 
the common law differed from that of the 


In this respect Cod. o. tit. 
civil law, where 13, 


the consent of the woman did not alter the nature of the 


offence; besides, the forcible abduction of a woman was, 


among the Bomans, equally penal with that of deflowering 
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her. Besides, by the common lav, the man might, at the 
discretion of the judge, escape the penalty of his offence, if 
the woman consent to marry him. 

Another offence against the person, frequently mentioned 
in that day, was that of mayhem , in the Latin of the middle 
ages mahemium , from the French mehaigner. By mayhem 
was understood any corporeal hurt by which a man lost a 
member, so aB to make him less lit for lighting, as the loss 
of a hand, an arm, or linger, foot, eye, front teeth, &c.; but 
the striking out the grinders, or cutting off* an ear, was not a 
mayhem, because a man might defend himself equally well 
in battle without them. Castration was, however, adjudged 
to be mayhem , although committed by a husband upon the 
adulterer with his wife. Among the laws of the Saxons, par¬ 
ticular cognizance was taken of injuries done to the person; 
but the distinction between mayhem and ordinary wounds 
was, in all probability, derived from the Normans, in whose 
code we find it described in nearly the same terms. 

Common assaults and batteries were, for part, 

treated as civil injuries, except in aggravated case?* where 
the socredneBS of the person or place was violated. Since 
the Conquest, as well as before, the common law afforded a 
more than ordinary protection to the persons of the clergy; 
and, in conformity with this, wc find it expressly enacted by 
the statute of Articuli Cleri , in the 9th year of Edward II. 
that, if any person lay violent hands upon a clerk, he was to 
be indicted at the suit of the king for a breach of the peace; 
and also subjected to the censures of the church imposed 
upon him in the spiritual court: besides which, he might be 
sued in the temporal court for the special damage sustained 
by the party injured. 

For a similar reason, out of regard to the sacredness of a 
court of justice, where the king's majesty resided, striking in 
the king's courts was treated as a criminal offence of more 
than ordinary magnitude, as it had been in the time of the # 
Saxons. 

Usury was considered a heinous offence in those days; but 


Usury. 
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it docs not appear to have been prevalent among the Saxons, c HA P. 
as we find no cognizance taken of it before the reign of >. r 
Edward the Confessor, when the growing luxury of the age, edw. hi. 
and corruption of morals, had introduced extravagance and 
given encouragement to usurers. 

Forestalling was another offence at common law, which Forestall - 
was looked upon in a heinous light. The word is derived l " ff ‘ 
from fore or/are, a way or passage, and stall, an impedi¬ 
ment, signifying an intercepting of goods in their way to the 
market; and comprehended under it every means which was 
taken to enhance the common price of any merchandise, 
whether by spreading false rumours or buying things in a 
market before the accustomed hour, or by buying and selling 
again the same thing in the same market; or engrossing, 
that is, buying up all things in large quantities to sell again 
wholesale. To prevent this offence, a law of the Saxons LL Ethel, 
forbad any thing above the value of twenty pence to be sold c ’ 12 ‘ 
without any town, and that all bargains were to be made in 
the opqn market, and in the presence of the borough reeve, 
or some' trustworthy person. A similar law is to be found 
in the code of the Conqueror. Among the ancient statutes, LL. Will, 
is one ascribed to Edward I., against forestellarii, who, for L ' t0 * 
the first offence, were to be grievously amerced; for the 
second offence, to be condemned to the pillory; for the third 
offence, to be imprisoned; and for the fourth, to abjure the 
mil. By a statute in this king's reign, all victuallers were 
obliged to sell their commodities at a reasonable price. 

Every capital crime, not excepting treason, was, before the Felony. 
reign of this king, included under the name of felony; but it 3 ln,,t, 
was resolved that, in the king's charters of pardon, the word spclui. 
felony should extend only to common felonies, and not com- yjjj? 8 ’ m 
prehend treason under that name. Felony, in the Latin of 
the middle ages felonia , is supposed, by Spelman, to be of 


Eow. 111. 


c. 12. 


feudal origin, and derived from the German words fee and 
, lohn, a Reward or value, signifying any act which was as 
much as a man's fee was worth; because, for every felony a 
man forfeited his fee: but Lord Coke derives it from the oc. 3 In5t * 
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Latin fel, gall or malignity, signifying what was done felleo 
animo. 

Punishments had increased in severity since the Conquest 
in proportion to the number and enormity of crimes. The 
punishment of death was, as we have seen, inflicted on 
several crimes among the Saxons; but the Conqueror made 
a law to abolish the punishment of death, and inflict in its 
stead all kinds of mutilations, that, as it is observed in the 
law, the trunk might remain a living mark of the offender s 
wickedness and treachery. In the reign of Henry I. the 
Saxon punishments were for the most part reverted to, except 
in the case of theft or larceny. Persons convicted of furtum 
or latrocinium , were to be hanged, without having the 
opportunity of redeeming their crime by the payment of the 
were. In the time of Bracton, we read of various corporal 
punishments, as beheading and hanging, for the men, and 
drowning, for the women, denoted by the words furva ct 
fossa; besides burning, burying alive, mutilations, im¬ 
prisonment, banishment, abjuration of the realm, pillory, 
Stc. To these were added degradation, forfeitures, fines, 
and amercements. Bracton also speaks of torture; but this 
does not appear to have been favoured by the common law, 
although admitted by the civil law. The infliction of these 
penalties was either discretionary or regulated by the practice 
of the courts. The crime of high treason exceeded all others 
as regarded the punishment. In the laws of Henry I., we 
read of beheading, and even flaying alive, as the penalty of 
this offence. In the time of Bracton, any one convicted of 
treason was at the king's mercy both for life and limb; and, 
in the reign of Edward II., we find that the punishment of 
such offenders was accompanied with all the circumstances of 
aggravation, such as that of drawing and quartering, which 
have since been usual in those cases. Persons convicted of 
treason were likewise attainted, and all their lands and goods 
were forfeited to the king, agreeably to the laws of tjje Saxons, 
among whom, this was reckoned one of the inexpiable 
offences. 
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All persons attainted of petty treason were to be burnt, chap. 
which punishment, as regarded women, was in all probability , _ m _ / 

derived from the ancient Gauls and Britons, among whom edw. iii. 
there was a similar practice. The lands and hereditaments Ca*. Com. 
of one convicted of petty treason were forfeited to the lord of l - 6 - c - 1H - 
the fee, but the goods and chattels to the king. 

The crimen fat si , or forging of seals, when it concerned Piet. 1.2. c. 
neither the king nor the lord of the fee, was not treason of 31 * 
cither kind, and was therefore punished with the pillory, or 
loss of ears, &c. 

The judgment in most cases of arson was, that the offender 
should be burnt, that he might suffer in the same manner as 
he had offended; sometimes, however, he waB hanged. 

Those convicted of heresy, and also of conjuration, witch- Mir. c. 4. 
craft and sorcery, which were branches of heresy, were to he 
burnt. Heretics likewise underwent the additional punish- Bract. 123. 
ment of excommunication, degradation, and forfeiture of 
goods; although Lord Coke denies that the latter was any c - 
part of the judgment in heresy by the common law. But it s> 14.’ 
is to be observed, that heretics were charged with divers Jj* 31 ™ t> 
offences, as treason, conspiracy, and the like, besides their 
opinions. Sodomites were either to be burned or buried 
alive. 

The crime of rape was anciently punished with death, by 
hanging; but, in the time of Bracton, those who were con¬ 
victed in an appeal of raptus virginum were to lose their 
eyes and the offending members; but the punishment was 
greater or less, according to the condition of the woman, 
whether married or single, or a nun. An attempt was made, Stat. Went- 
in the reign of Edward I. to reduce the penalty still more by 
statute; but as this relaxation in the laws occasioned an in* 
crease of the offence, this statute was soon after repealed, Stat. West, 
and rape was again made felony, and punishable after the ^ 34 E<L 1 
old manner. 

Homicide was variously dealt with according to the light 
in which the offence was viewed. Voluntary homicide was, 
in all cases, a felony. In the case of homicide per infortu- 
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mum vcl sc defendendo , tlic defendant might, by the stat. 
of Gloucester, have his charter of pardon; but, neverthe¬ 
less, he was to forfeit all his goods and chattels. In justifia¬ 
ble homicide, as when it happened in the execution of a 
lawful process, or se defendendo against a thief, the defend¬ 
ant, on the justification being proved true, went quit 
without any charter of pardon. 

A man committed felony in killing himself, as in killing 
another; whence the act of suicide was denominated felonia 
de se, and the person was called felo de se. In Bracton's 
time, if a man, charged with any crime, killed himself, he was 
attainted, and his lands, as well as his goods, were forfeited, 
because this was looked upon as amounting to a conviction ; 
but, if he killed himself tcedio vitce vel impatientid doloris, his 
inheritance was saved although his moveables were forfeited. 
In the reign of Edward I., and after that time, the law 
appears to have so far altered, that a felo de se, whatever 
offence he had committed, of which he was not attainted in 
his lifetime, did not forfeit his lands, only his goods and 
chattels. The same was the law in the Norman code. 

Breaking prison was, by the old common law, a felony, 
whatever might be the offence for which a person was impri¬ 
soned, but by the stat. Ed. II. De Frangentilms Prismiam-, 
the contmon law was so far altered, that no one was to have 
judgment of life or member for breaking of prison, unless 
the offence, for which he was imprisoned, required such 
judgment. 

Striking in the king's palace was, by the Saxon laws, a 
capital offence, for which the party offending was at the 
king's mercy for life or member, and forfeited all he had. 
At this time, and probably since the Conquest, it had be¬ 
come the law, that if any- one drew a weapon upon any 
judge or justice in Westminster Hall, or in any of the king's 
courts, he was to lose his right hand, to be imprisoned per¬ 
petually, and forfeit all his goods and chattels, and, as it 
should seem, his lands too in this reign; but Lord Coke 
supposes the forfeiture of lands was only for life, but it is 
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most probable that this depended on the nature of the CHAP. 
offence, whether aggravated or otherwise. v_,_ 

The striking a juror, for giving a verdict against a man in Edw< m, 
Westminster Ilall, was punished with the loss of lands and 41 a»s. 25. 
goods, besides the amputation of the right hand. Besides, Co. 3 Inst, 
not only those who were guilty of such an act of. violence, 142 * 
but also those who disturbed such courts, by threatening ot 
reproachful words, to any judge sitting in them, were guilty 
of a high misprision or contempt. In the time of Edward I., 
one William Bruce, upon hearing judgment given against 
him in the Exchequer, said to the chief baron, “ Roger, 

Roger, thou hast had thy will of me, which of a long time 
thou hast sought, and I will remember thee,” was, for these 
words, imprisoned during the king's pleasure, and ordered 
to walk from the King's Bench to the Exchequer, bare¬ 
headed and ungirt, and to ask forgiveness, &c. This is a 
part of the common law which, as respects the offence, has 
remained unaltered to the present day, and in regard to the 
punishment, is no otherwise altered than as the king, by his 
prerogative of mercy, may think fit. 

The malpractices of justices were punished with heavy 
fines, and even with death, as in the time of the Saxons. 

In the case of Chief Justice Thorpe, who, in the 24th year 
of this king, was convicted of bribery; the judgment was, 
that he should be hanged, and should forfeit all his lands, 
tenements, goods, and chattels, to the king; bribery in a 
judge being then looked upon as a sort of high treason. 

Standing mute, or refusing to plead, on a criminal charge, Standing 
is first mentioned in the reign of Edward I.; when the mule ’ 
punishment for this offence, called peine forte et dure , or 
the penance, is treated of by Fleta and Britton, and is lintt. c. 4. 
expressly ordained by the stat. Westm. 1., which directed nL ** 
that those who would not put themselves on inquests of 
felonies, should be put en la prison forte et dure , by which PeUtc forte 
as it is explained by those writers, it was understood that ct dur< 
they were to lie barefooted, ungirded, and bareheaded, in 
their coat only, in prison, upon the bare ground continually 
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night and day, that they should eat only bread made of 
barley and bran, and drink only water, that they should not 
drink on the day they ate, nor eat on the day they drank, 
and that they should be fastened down with irons, until they 
prayed that they might put themselves on their trial. 

In what manner such offenders had been dealt with before 
this time can only be conjectured; some supposing that they 
were treated as convicted felons and hanged, and others that 
they were simply remanded to prison, but the most probable 
inference is, that a penance was a practice at common law 
which, owing perhaps to the increase of the offence, had 
been rendered more severe. 

In the reign of this king, persons standing mute appear 
to have been hanged or put to their penance, according to 
the circumstances, at the discretion of the court. In the 
21st year of this king, a man was appealed of robbery, and 
was taken at the plaintiffs suit with the mainour. On his 
standing mute an inquest, ex officio, was empannelled to try 
whether he could speak, and when they found that he was 
mute of malice, he was adjudged to be hanged. It was 
then said, that had it been at the suit of the king, he would 
have been put to his penance, there being a distinction 
between an appeal and an indictment. But this does not 
appear to have been the ground of the judgment. In ano¬ 
ther case of appeal the offender was put to the penance, and, 
on the other hand, in the case of provors standing mute on 
their arraignment, it appears that they would be hanged, 
most probably because the previous confession of the provor, 
and also the being taken with the mainour , were considered 
aB convictions of themselves, upon which, as Mr. Reeves 
observes, it might be safe to execute an obstinate offender. 
Standing mute was more frequent in those days, in order to 
avoid the forfeitures and other evil consequences which would 
befall the children, in case of the parent's conviction. 

Usury was dealt with as a criminal offence. By a law of 
Edward the Confessor, usurers were banished the kingdom, 
and all their goods were forfeited. In Glanville’s time the law 
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had somewhat relaxed in favour of usurers, who were not CHAP, 
convicted of this offence while living. In the time of Brae- t ^ , 
ton it appears to have been one of the articles of the charge ^dw in. 
of inquiry by justices in Eyre “ de usurariis Christiania 
mortuis, qui fuerunt ct quae catallte habucrunt.” By a 
statute in the 15th year of this king it was ordained, that 
the king and his heirs should have cognusanceof usurers after 
their death, and that the ordinary should have cognusancc 
in their lifetime to compel them by the censures of the 
church to make restitution of their unlawful gains. The 
Jews, however, were, it should seem, permitted, on the 
payment of large sums, to carry on this nefarious kind of 
dealing until the reign of Edward I., who, seeing the mis¬ 
chiefs which ensued from this bad practice, put a stop to 
this trade by the stat. De Judaismo , which obliged them to 
leave the kingdom in great numbers. After this-, the crime Flct. 1.2. 
of usury was visited with heavier penalties, and subjected c ‘ 60 ' 
the offender, not only to the loss of all his goods, but also 
of his libera lex. 

Before the Conquest there appears to have been no dis- Perjury. 
tinction between peijury in witnesses, and that in jurors, pro¬ 
bably because all were looked upon as witnesses. As the charac¬ 
ter of a witness and a juror gradually became more distinct, the 
punishment of pcijury in the one was not so severe as in 
the other. Witnesses, when convicted of peijury, were Mir.c. 4. 
punished, sometimes with the forfeiture of all their goods, ** 8 ’ 
sometimes with banishment, and sometimes only with a fine; 
but when, as before observed, perjury affected the life of a 
man, it subjected the perjurer to the pains of homicide. It Brit. 14. 
is also worthy of observation, that the subornation of per¬ 
jury was itself* perjury. The punishment of perjury in 
jurors was very severe, for the judgment against them was 
twofold, namely, at the suit of the party wherein the plain¬ 
tiff recovered damages and the defendant was imprisoned, 
and at the suit of the king, if the parties were convicted. 

The judgment, which was called a villeinous judgment, was, 
that they should lose their Hheram legem; so that they could 
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not be put on any assize or jury, nor their testimony as wit¬ 
nesses be taken; if they had any thing to do in a court they 
were to make their attorney; they were to forfeit all their 
lands and goods to the king; that their lands were to be 
wasted, their houses rased, their trees rooted up, and their 
bodies committed to prison: which judgment was called 
villanous, because it brought the party into a state of 
villany and shame; and, as the offence was committed by 
means of perjury and falsehood, it was treated in the same 
manner as an attaint in the assize. The offence of con¬ 
spiracy, which, since the time of Edward I., had become an 
object of consideration, might be prosecuted, either at the 
suit of the party, when the judgment would be only fine or 
imprisonment, or at the suit of the king, when it should 
seem that the judgment, at this time of day, on such an 
offender, was the same as that on attainted jurors, namely, 
the villanous judgment, to lose his liberam legem, &c. for 
conspiracy was looked upon as a confederacy, to indict ano¬ 
ther falsely, and was near akin to perjury. It is said, how¬ 
ever, that there has been no instance of this judgment since 
the reign of this king. 

Spreaders of false reports were not punished so severely 
now as in the time of the Saxons. By the stat. Westm. I. 
they were to be imprisoned until they discovered the authors 
of the tales. Misprision of felony and theftbotc were punished 
with fine and imprisonment, and the offences of brewers, 
bakers, and forestalled, were punished with the pillory or 
the tumbrel. The punishments in other cases, inflicted by 
statute, have been already mentioned. 

As to the law respecting principal and accessory, it has 
already been stated, that in high treason, all who gave their 
aid, counsel, and consent, were, by die common law, con¬ 
sidered as equally guilty; whence it became a maxim in law, 
that in high treason there were no accessories, but all were 
principals. According to Bracton, the aider and abettor 
in other crimes, as homicide, or robbery, &c. whether 
present or absent, when the fact was committed, was only 
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an accessory, and the same opinion was held by some judges 
in this reign; hut the better opinion, which afterwards pre¬ 
vailed, was, that all who were in company in any place or 
assembly, should each be held as principal, although he 
actually did no ill. This was agreeable to the Saxon laws, 
by which all who were present at the death of* a man were 
considered as participcs erhninis. The lending of arms to 
a man to commit homicide made a man an accessory, 
according to another law of the Saxons. 

If any one received, aided, or favoured, receptavit vt 
vow for tariff a felon, knowing him to have committed felony, 
lie was held to be an accessory, or, as Bracton terms him, 
rereptator mat or urn. But if he aided him per bon parol , 
or suit, or sent letters for his deliverance, this did not make 
him an accessory, this being considered a great misprision 
only. There appears to have been no such distinction among 
the Saxons, the least favour sliow r n to a thief subjected a man 
to be dealt with as a thief. 
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If a wife received her husband, knowing him to be a felon, Co- 3 Inst, 
this did not make her an accessory, on account of the duty 
and love she was supposed to bear towards him. This is a Ina? - 
piece of the old Saxon law which was still retained. 

Receiving the goods stolen and not the felon, did not 
make a man an accessory at this period. 3 . ;j*#7 

An accessory could not be guilty of a higher crime than a 
principal: a servant procured another to kill his master, and 40 Ass. 2r>. 
as this was only felony in the principal, it could not be petit 
treason in the accessory. 

In regard to the manner of dealing with accessories, it 
was a maxim of the common law, that an accessory was 
not to be put to answer, until the principal was attainted. 

Bracton says, “ Si omnes presentes sint tarn de fortia, quam Bract. 127 
de facto, procedatur contra omnes per ordinem dum 
tamen illi de fortia non respondeant, antequam factum 
convincatur.” As this poiut of law was cither not set¬ 
tled, or not properly understood, in the reign of Ed¬ 
ward I., it had become the practice, in counties, to outlaw 

\ i> 
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accessories before the principal was convicted; wherefore, to 
correct this irregularity, the common law was declared by 
the stat. Westm. I., najnely, that none should be appealed 
of commandemevit, force, aide, mi de receptement, under 
which terms were comprehended what arc now called acces¬ 
sories before and after the fact, until the party appealed of 
the fact was attainted. 

The two modes of prosecuting offenders, in use at this 
period, were appeals and indictments. 

Appeal, from the Latin nppello to call upon, signifying 
properly a call upon one to answer a charge, was a prosecu¬ 
tion at the suit of the party. It is first mentioned by that 
name in the laws of the Conqueror, in connexion with the 
trial by battle. The party accusing was, in such cases, 
called the appellant or appellor, and the party accused, the 
appellee. Appeals took their rise from the practice which 
prevailed among the Saxons and other people, of considering 
all offences as private injuries which might be compensated 
for by the payment of a fine. When the trial by battle was 
introduced, it was usual for the appellant to offer to prove 
his charge per corpus, and the defendant, unless excused 
by reason of age or wounds, or being an Englishman, was, 
in the time of the Conqueror, expected to defend himself in 
the same manner. Appeals were brought in those days for 
homicide, rape, larceny or robbery, arson, mayhem , as also 
de pace, pin gin, et imp rimn a m vm to, which were all personal 
and private injuries; but besides these, there were likewise 
appeals of treason, which, though a public offence, was 
looked upon, in those days, as an injury done to every indi¬ 
vidual, whose business it was to prosecute the offender 
This latter kind of appeals might be brought, either in the 
common-law courts, the parliament, or the court of the 
Steward and Marshal in cases of treason done out of tin: 
realm, but it is supposed that such appeals in the common - 
Jaw courts were taken away by the stat. 5 Ed. 3. c. 9, and 25 
Ed. 3. c. 4, by which none should be put to answer except 
by indictment or presentment. 
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No person was admitted to prosecute an appeal of homi- € HA P. 
cide, except the nearest akin ; women might not bring such x ^_ 
an appeal except for the death of a husband. No one, con- jjj DW , m, 
vieted of felony, could bring an appeal against another, as oianv.L 14. 


the law pronounced of such persons that frangitur eorum 
burnt Ins, meaning that they were disabled from deraigning Mag. chart, 
the duel in proof of any charge, yet if a person confessed iv> 
his crime, and was not regularly convicted, he might be¬ 


come prabatar , or prover, and the king would grant such a Prooers. 
one his life, upon condition that he would contribute to free llw. 

the country from felons. 


A man who thus confessed his crime was to accuse others 


as his accomplices, but if the person so accused was a liege 
man to some one, or in frankpledge, and testified his wil¬ 
lingness to put himself upon the country, he was, in Brae- Bract, ubi 
ton’s time acquitted, and the prover was condemned as a su l ,ra * 
base and convict felon ; but if he had no lord to vouch for 


him, nor was in any dcrenna, nor willing to put himself 
upon the country, he was then looked upon in like suspi¬ 
cious cirucmstances as the prover, and they were then per¬ 
mitted to wage the battle. 

It was held in this reign, that if a prover received the 
king’s pardon after the appeal, the appellee went quit; but 
if he disavowed his appeal or died, the appellee was to be 
arraigned at the suit of the king; where provors failed in the *7 JSd. 3. 
terms on which they were to have their lives, they were 
dealt with as felons. 


The prosecution by appeal was now beginning to go out of 
use. Appeals dr pare , plagis vt imprisonamento were now 
nearly superseded by actions of trespass. Capital appeals,wherc 
the duel was resorted to, were subject to various restrictions, 
imposed liy statute or by the common law, and in proportion 
as wager of battle was discouraged, they shared its fate. 
By the same rule as the trial by jury was encouraged, in¬ 
dictments came more and more iuto use. 


Hawk. P. V. 
1. 2. c. 23. 


Indictment, in French enditement , and the Latin of the indictments. 
middle ages ind/rfamentum, from inditv , to show, was an 
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accusation at the suit of the king. It is first mentioned by 
that name by Brae ton, and is described by him as a pro¬ 
ceeding per fmnam pa true. This, as Mr. Reeves observes, 
was probably the same as the fama pnblica of Glanvillc, 
which was a suspicion entertained by grave and good men, 
deserving of credit, that raised a presumption against the 
party, and led to the inquest by the grand jury, in the 
form and manner before stated. That a similar proceeding 
existed in the time of Henry I., may be inferred from one 
of his laws, and it is equally probable, that it was a part of 
the olliee of the twelve thanes, with the sheriff, to inquire 
into the offences of such suspected persons when no one 
stood forth as a public accuser. 

As this mode of prosecution grew into more general use, 
several provisions were made by statute for the regulation of 
indictments. It was required, by statute Westm. 2. c. 13, 
that when presentments were made by jurors at the sheriff's 
town, they were to set their seals to the inquisitions taken of 
malefactors. The inquisitions were likewise to be in writing 
and to he framed with all possible deliberation, and in due 
form. The presentment of offences was, as before observed, 
peculiar to the office of the grayide intjueste, as the grand 
jury was now called. In Braeton’s time it appears, that the 
same jury made the presentment, and determined finally on 
the guilt or innocence of the accused at the trial; but, in 
this reign, the office of the grand and petty jury was per¬ 
formed by different persons. 

From this new practice arose some abuses, which it was 
necessary to guard against. One of these abuses was, that 
in the interval between the taking of the indictment and 
the trial, indictors would, for purposes of their own, get 
themselves put upon the inquest of deliverance; for that 
reason it became a very common challenge to a jifror, that 
he was one of the indictors. As this was not, however, 
found to be a sufficient remedy, a statute was made in this 
reign, on the petition of the Commons, enjoining, that no 
indictor should be put on inquests, upon deliverance of the in- 
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dictees of felonies or trespass, if he was challenged for such 
cause by the person indicted. The courts, acting up to 
the spirit of this statute, imprisoned and heavily fined the 
foreman of a jury, in an action of trespass, who had been 
one of the indictors in that action, saying, that he ought to 
have challenged himself. 

When an offender absented himself immediately after the 
fact, it was usual, according to the old law, to raise hute - 
siurnet clamor em, hue and cry; and a suit, called fresh suit, 
was made after him, from town to town, until he was taken; 
and in default of so doing, the township was in misericordia. 
According to the law, as it subsisted in the time of the 
Saxons, and sometime after the Conquest, the fugitive, if 
he did not immediately surrender himself, was declared an 
outlaw without any further trouble; but, in the time of 
Bracton, it had become usual to proclaim him five several 
times in the county court, and, in case of his nonappearance 
on the fifth proclamation, sentence of outlawry was pro¬ 
nounced against him. 

When a person was outlawed, whoever fed or harboured 
him was subject to the same penalty as the outlaw himself, 
who, on this account, was called a friendless man, because, 
by law, he could have no fiend. In the Saxon he was 
called wulfeaheofod , because any one might kill him with 
impunity. But this was not the law in Bracton's time, or 
at least not generally so; for it appears, from this writer, 
that an outlaw might not be killed, unless he made resistance 
or refused to surrender. An outlaw, at that period, likewise 
forfeited every thing, whether in right or in possession; but 
the law was rather relaxed in its rigour towards such persons 
in this reign, for debts on simple contract were not for¬ 
feited. 

When persons were committed to prison for treason or 
any other offence, it appears, that in the reign of Henry 
III., if not earlier, they were not to be confined in chains, 
as they had been heretofore; for “ career,” says Bracton, 
41 ad continendos non ad puniendos haberi debet;” nor 
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were they, when brought into court to take their trial, to 
be bound either hand or foot, unless there was fear of an 
escape. Besides, persons committed for any offence were 
not, before conviction, to be despoiled of their goods, but 
were to be supported in prison until their trial. So, like¬ 
wise, in this reign, the law was, that the sheriff might not 
seize and caTry away the goods of a felon immediately upon 
his being indicted, but he was to take surety of the party 
that they should not be withdrawn, and if he would not 
give surety, they were to be put into the hands of neigh¬ 
bours. 

A prisoner was allowed to challenge, without assigning 
any cause; although, in the reign of Edward I., the king, 
giving up this privilege, out of a merciful consideration of 
the accused, it was enacted, that the king should challenge 
no jurors without assigning a cause certain. To prevent 
this privilege from being abused, the number of peremptory 
challenges (for so these challenges were afterwards called) was 
limited to thirty-five. Where a defendant challenged thirty* 
six, or three full inquests, without cause, he was considered 
by the court as standing mute or refusing to be tried; but if 
he showed sufficient cause, he might challenge even more. 

Benefit of clergy, which, as before observed, was re¬ 
gulated by statute in the reign of Edward I., was now kept 
within the prescribed bounds. If clergy was claimed by a 
prisoner on his arraignment, a jury was empannelled, ex 
officio, as in the former reigns, to try the fact of clergy, but 
it seems, that a clerk had not his privilege if he was not de¬ 
manded, or if he was disowned by the ordinary. A clerk 
was found guilty of felony, and showed his clerkship by 
reading, but, nobody challenging him, he was sent to prison; 
but he was not hanged, for such was not the usual course 
when a person was found guilty by an inquest ex nffwio. 
When, however, he chose to stand his trial, rather than 
suffer an indefinite imprisonment, he was executed, if found 
guilty as in the case above mentioned. 

Reading seems to have been ordinarily admitted, at this 
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period, as an evidence of clerkship, but it was expected, CHAP, 
agreeably to the statute of Edward I., and the injunction of t XX ' | , 
the king, that the ordinary would challenge no one who was jj dw# m t 
not a clerk. 


It was now become a maxim in criminal proceedings, that Phnso/au- 
a man should not be tried twice for the same offence, where- q Jt, and 
fore, autrefois acquit of the same felony was held to be a ttim 

good plea to prevent going to trial, provided the defendant 2 6 Ass. 15. 
could produce the record of the acquittal. Sometimes the 
plea was autrefois attaint , or autrefois convict (for there 
was not as yet any distinction between them), which, after a 
time, was held to be a good plea to an indictment or an Jj El1 * 3 * 
appeal. 

Judgment of felony was not commonly passed on infants, Judgment 

but this would depend on the appearance of capacity in the ' 

offender. If a child gave any indication that he or she was 12 Ass * 30 - 

° “ 27 Ass. 40. 

sensible of having done wrong, it was held that malitia sup- 

ptet eptatem , as in the case of a girl of thirteen, who was 

burnt for killing her mistress, in this Teign. By a law of LL. In*. 

Ina, a child ten years old might be punished for theft; but, j u J civ 

by a law of Athclstan, he could not be put to death for any apud Wilk. 

offence before the age of fifteen. At the age of twelve he Ante, p. 1G. 

was enrolled in some decennary, and called upon to take the 

oath of allegiance. 

A married woman was, according to the old law, con- married wo- 
sidered as in potestate viri t and so privileged in cases of mcn - 
felony. A woman might also plead her pregnancy to respite jicevi^inl* 
her execution, but this was not allowed a second time. »»• 12G. 

The sources of legal information in this reign are the Sources of 
statutes, parliament-rolls, year-books, and some law-tracts, ^atlmf^’ 

The statutes of this reign arc called nova statuta , to dis- statutes. 
tinguish them from the statuta vetera. The parliament- 
rolls contain an ample and satisfactory account of the 
judicial proceedings of the Peers, and of the petitions of the 
Commons, many of which gave rise to the statutes, either 


at this or a subsequent period, as also of the ordinances which Kccvt>s . 
were thus distinguished from the statutes. Of these pariia- iii. 147. 
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ment-rolls, MS. copies are said to be extant in many libra¬ 
ries, besides which they have since been printed by autho¬ 
rity of parliament. 

The reports of this reign arc comprised in four volumes; 
the three first under the title of Year-Books, and the fourth 
under that of Liber Assisarum, being a collection of cases 
that arose on assizes and other trials in the country. 

The first part contains the first ten years in an uninterrupted 
scries, the second part is incomplete, beginning from the 
17th year, and ending with the 39th, but not uninter¬ 
ruptedly. From the 23d to the 30th, there is but one term 
in the year, and from that to the 38th there is an entire 
chasm. 

The third begins with the 40th year, whence it has com¬ 
monly been called the Quadragesms, and goes on regularly 
to the end of the reign. The fourth part of Liber Assisa¬ 
rum contains every year regularly through this reign. 

These two last parts have been generally preferred to 
the others, very few cases being abridged from the second 
part by Fitzhcrbcrt and Brookes, and still fewer from the 
first. 

“ Besidcs, , ' ,, says Mr. Reeves, “ that questions arc there 
discussed with more precision and clearness, they contain 
more points of law that have survived to the present times. 
In regard to precision and clearness, all the reports of this 
reign excel those of the preceding, but the merit of these 
volumes is of a peculiar kind, and has a very different ap¬ 
pearance from what in later times has been considered as 
excellent in this way. 

()f the writers of 'these early reports there is no notice 
whatever, but Plowden says, he has been informed, that 
they were compiled by four chosen men, who were each 
allowed an annual stipend by the king. 

At the end of Michaelmas Term 21 Ed. III. 50. These 
words follow: “ Icy se finis sent les Reports de Mons. Hore- 
wode, r> and afterwards “ Icy s’ensuivent certains Cases pris de 
hors un autre Report, qui n’ont etc dans les Reports du Mons. 
Horewodc, pas ci devant imprimes.” 
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Notwithstanding the earliest editions of these reports were 
printed at various times by Pynson, Redman, and others, 
yet they were so much in request, that one set sold for near 
10/. They have since been reprinted in different collections, 
particularly in 1010 and 1697- 

Some of the detached cases, not extant, cither in the 
Y car-Books, or in the old abridgments, are to be found in 
the writings of Littleton, Coke, Sclden, and some others. 

This reign has furnished us with three law-tracts, 
namely, the Old Tenures, Old Natura Brcvium, and Novae 
Narrationcs. 

The Old Tenures is a small tract, which, as its title de¬ 
notes, contains an account of the various tenures by which 
land was liohlcn at that period. Although not very valuable 
in itself, it has the merit of having led the way to Littleton’s 
famous work on this subject. 

This tract was published in 1719, with notes and addi¬ 
tions, with the eleventh edition of the first Institutes, and 
reprinted in 8vo. 1794, by William Hawkins, Seijeant at 
Law, in a selection of Coke’s Law-Tracts. 

The Old Natura Brcvium, which is so called to distin¬ 
guish it from Sir Anthony Fitzlierbcrt’s Treatise on the same 
subject, contains the writs then most in use, together with a 
short comment on the application and properties of each of 
them. 
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The first edition of which there is any mention, is that 
printed by R. Pinson for “ his maistres of the company of 
the Strond Inne without Tempyll Barre off London,” in 
small folio; and another by him in «hort folio, both without Bridgman's 
date. Another edition was printed By Redman, with ad- Iieg ' uibl ‘ 
ditions and a frontispiece ; also another in English and in 
8vo., by H. Smith with additions, both without date. 

In 1525 we find, “ Old Natura Brcvium, Old Tenures, 
Lyttleton’s Tenures, New Tayles, Diversitie of Courts, 

Justice of Peace, Chartuary, Court Baron, Court Hun- 
drede, Rctorna Brcvium, and Ordnance for taking fees in 
the Exchecker, printed in octavo.” The same collection was 
reprinted in the years 1532, 1534, 1538, 1553, and 1574. 
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Of the French editions, one was in folio printed by Mid¬ 
dleton, without date, but supposed to be about 1516; and 
eight in 12mo., namely, in 1525,1528,1529, 1531, 1557, 
1572, 1580, and 1584. 

Of the English editions there was one in 1528, newly 
corrected, with divers additions of statutes, bookc eases, 
pleas in abatement of the said wryths and thyre declracions 
and barres to the same, &c. printed by R. l’inson in 16mo. 
There were four other English editions in 12mo. in 1553 
and 1557, and two in 8vo., one by Redman in 1532, and 
another by Petyt in 1544. 

Who was the English translator of this work is not known 
with certainty; Wood speaks of Thomas Phaycr, as having 
written or translated the Nature of Writs. 

The collection called Novae Narrationcs consist, for the 
most part, of declarations, as the title imports, but it con¬ 
tains some few pleadings in actions then in practice. The 
Articuli ad novas Narrationcs, which is frequently sub¬ 
joined to this work, treats of actions and courts, together 
with writs, declarations, directions, and precedents. 

The book on the Diversity of Courts, is also said to have 
been written in this reign. 

Some further additions were made in this reign to the 
number of Inns. The New Temple, as it was then 
called, having been granted by Edward III., about 1324, 
to the Knights Templars; after the dissolution of their 
order, they are said to have demised it at a rent of 10/. per 
annum to divers professors of the law who came from Tha- 
vies Inn, Holbom. • 

Gray’s Inn is also said to have been inhabited at this time 
by some professors of law, who held it under a lease from 
Lord Grey de Wilton. 

That Clifford’s Inn was first established in this reign is 
ascertained from a demise in 18 Ed. III. from Lady Clif¬ 
ford, appren/lciin de Banco , of that house near Fleet-street, 
called Clifford’s Inn. 

The Chancery, which, as well as the King's Bench, had 
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hitherto followed the king, was, in the 4th of Ed. III., set¬ 
tled in Westminster when the king fixed his seat there, and 
the chancellor, who is said to have held his court at the 
upper end of Westminster-Hall, sat at a great marble table, 
to which there was an ascent by five or six steps. The site 
has since been occupied by the courts erected there. 

The salaries of the judges underwent some changes in the 
course of this reign, for we find, that in the 28th of Ed. III. 
one of the justices had 80 marks, and in the 39th of this 
king, the judges in that court had 40. In the 3Gth of Ed. 
ITI., the chief baron had 40/., and in the 39th year, the 
chief justice of the King's Bench had 100 marks, and the 
other justices 40/. 

In the reign of Hen. III. a house had been founded for 
the reception of convert .Tews, the headship had been usu¬ 
ally granted to some of the clerks in Chancery, but in the 
15th of Ed. III., it was annexed by charter to the keeper- 
ship of* the rolls. 
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llic II. 


Statute law. 


Although the feeble and fluctuating reign of* the prince 
was not favourable to the advancement of the law, yet it 
received several accessions by statute which are entitled to 
notice. 


Navy. The regulation of the navy was one of the first subjects 

stat. 2 llic. which engaged the attention of Richard. II. From a statute 

H C* ^ £ 

passed in the second year of his reign, we find that the 
seamen . principle of impressing men by the king s commission was re- 

cognised as the law of the land. If those who were arrested 
and retained for the king’s service fled, they were, besides 
forfeiting double what they had taken for wages* to be im¬ 
prisoned for a year. 
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For the encouragement of English shipping and increase chap. 
of the navy, which, as the preamble to another statute com- t XXI ^ , 
plains, was then greatly diminished, it was ordained that the ji ic . u. 
king’s subjects should ship no merchandise out of or into the shipping 
realm, but only in ships of the king's legcance, on pain of " nd cvm - 
forfeiture. This was confirmed and enlarged by several St#ti 
additional regulations in two subsequent statutes. si *t r m * 

Carrying gold or silver out of the kingdom was forbidden, 2 . st . 1 . c .«, 
under the penalty of forfeiting all that the offenders could 14 J * ,c - 2 ’ 
forfeit. This was a measure of general policy, grounded on K 
the king's prerogative, and confirmatory of previous statutes; gold amt 
but it was particularly levelled against the clergy, to pre- Rjc 
vent them sending money out of the kingdom. All persons 2 . st. i.c. *i. 
were likewise restrained by the same act from going beyond doing 
sea without the king's licence, and then it was to be only at abroa,L 
certain ports. 

As attendance in parliament was then not so much an Attendance. 
object of ambition as it has been since, it was found ncccs- ™ ul !^ rUa ~ 
sary to enforce it by the infliction of a penalty on absentees stat. ft Ric. 
who could not honestly excuse themselves to the king. 2 * &t.2. c. 4. 
Sheriffs were likewise made finable by the same statute for 
neglecting to make the returns of parliamentary writs, and. 
for omitting in their returns any cities or boroughs which 
were bound and formerly wont to come to parliament. 

The claims, the privileges, and the property of the clergy The clergy. 
were the subject of several parliamentary enactments* One 1 
statute gave prelates and clerks an action of trespass against 
purveyors, for a breach of any of the statutes in the pre¬ 
ceding reign on the subject of purveyance. It also relieved 
prelates and clerks from vexatious indictments, and exempted 
priests from arrests while officiating in churches or else¬ 
where. 


On the other hand, as the practice of making gifts of Provision* 
church benefices, and also suing at the court of Rome, con- to jiomr 
tinued, notwithstanding the statutes of Prtemunire passed in 
former reigns, these offences were visited with still heavier 2 . c. :i. 
penalties; imprisonment, forfeiture of lands, tenements, and 
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chattels, and, in aggravated cases, loss of life or member. 
If any prelate made execution of any summons or sentence of 
excommunication from the court of Rome, against any one for 
putting in force the statute of Provisors, his temporalities 
were to be taken into the king's hands until due redress and 
correction were made therein. 

These strong measures against the court of Rome being 
looked upon with some apprehension by the clergy, we find 
that, towards the close of this parliament, the Archbishops of 
Canterbury and York, for themselves and the whole clergy 
of the provinces, made protestation that they in no wise 
meant, nor would assent to any statute or law made in re¬ 
straint of the pope's authority, but would utterly withstand 
the same; which protestation was at their desire enrolled. 
Nevertheless, they afterwards concurred with the laity in the 
act which subjected to a praemunire such as purchased bulls 
from Rome to prevent the execution of judgments passed in 
the secular courts respecting advowsons and other matters of 
an ecclesiastical nature. On that occasion, the Lords tem¬ 
poral declared such an interference to be a violation of the 
established law of the land; but the Lords spiritual, going 
further, said, that censures of excommunication against any 
one, for executing processes of the king's courts, were against 
the king's crown and dignity. 

Whilst endeavours were thus making to repress the inter, 
fcrcnce of the papal power, it was also thought necessary to 
check the zeal of those who in their violent opposition to the 
Romish doctrine, threatened the peace, not only of the 
church but of the kingdom. The followers of Wickliff are 
described in the preamble to the statute, as going about 
from town to town, and under pretence of great holiness, and 
without the licence of the ordinary, or any other authority, 
preaching daily in the churches, churchyards, markets, fairs, 
and other open*places, uttering in their sermons heresies and 
notorious errors. It was also added, that they preached 
divers matters of slander, to engender discord and dissension 
between divers estates of the realm. Wherefore it was 
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enacted, that the king's commission should be directed to 
the sheriffs and other officers, or other learned persons, in 
pursuance of certificates from the bishops, to be made in 
Chancery from time to time, to arrest all such persons, and 
to hold them in prison until they could justify themselves 
according to the law and reason of holy church. 

Against this provision the Commons protested the next 
year, declaring, that they meant not to bind themselves or 
their heirs to the prelates any more than their ancestors, and 
that therefore they never consented to the law. Their re¬ 
monstrance had the effect of procuring a temporary repeal of 
the law. 

The practice of appropriations on the part of the patrons 
of churches, that is, of taking the profits of livings into their 
own hands, and deputing a person upon a scanty salary to 
perform the duties of the church, was now grown to such a 
height as to be highly injurious to the interests of religion; 
for the miserable subsistence of persons so appointed, who 
were known under the different names of curate, vicar, and 
capellan, brought both the person and office of the clergy 
into contempt: wherefore it was enacted that, in every licence 
to be made in Chancery for the appropriation of a church, 
it should be expressly contained therein, that the diocesan 
of the place, upon the appropriation of such church, should, 
among other things, require that the vicar should be well and 
sufficiently endowed. 

Ab the ecclesiastics were anxious to evade the mortmain 
act, and had hit upon the device of consecrating land for 
burying ground, and under that pretence of purchasing con¬ 
siderable property in mortmain, it was enacted by a statute 
in the 15th of tins king, that such advice was to be brought 
within the words of the act, arte et ingenio , as also the pur¬ 
chase of lands to the use of those religious houses. 

Another of their devices was to get their villein# to marry 
free women who had inheritances, so that the lands might 
come to their hands by the right which the lord had over 
the property of the villein. The Commons petitioned 
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against this contrivance, in the 17 th year of this king; but 
the answer was, that sufficient Temedy was provided by the 
statute. 

To prevent the increase of vagrancy and beggary, the 
statute of Labourers in the last reign was enlarged by several 
additional provisions. Among other things, it was enacted, 
that labourers should not leave the hundred, rape, or 
wapentake, in'which they dwelt, without a letter patent under 
the king's seal, under pain of being put into the stocks. 
Those who went about begging, being able to serve or 
labour, were to be treated as those who departed out of the 
hundred; and those who were impotent to serve, were to 
abide in the cities and towns where they were dwelling at the 
time of the proclamation. Persons going on pilgrimage as 
beggars, and scholars of the university who travelled in this 
manner, were also required to have their testimonials; the 
latter from the chancellor of the university, under pain of 
being dealt with as vagrants. By another statute, further 
regulations were made to bring the Tate of wages nearer to 
the price of provisions. Also, to prevent all idle expenses 
among the lower orders, they were required to leave all 
playing at tennis or foot ball, and other games, called quoits, 
dice, casting of the stone kails, and other such importune 
games. 

For the preservation of the peace, it was found necessary 
to suppress the practice, which was at this time very prevalent, 
of giving liveries to the followers and retainers of great men, 
which created much party spirit; wherefore it was enacted, 
that no livery was to be given to any man for maintenance of 
quarrels and other confederacies, upon pain of imprisonment 
and a grievous fine to the king. This statute speaks of 
esquires as being retained in this way; but by another 
statute the provision is extended to yeomen, and others of a 
lower estate. 

For a similar reason, going armed was now restricted by a 
particular enactment. Lanccgaics and armour were de¬ 
clared by the statute to be unlawful. Knights and others 
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were prohibited from going or riding armed, either by night 
or by day, except the king’s ministers. Furthermore, to 
prevent disorders, servants and artificers were prohibited 
from carrying a sword, buckler, or dagger, under pain of 
forfeiting the same, except in time of war, or when travelling 
with their masters; but, for the encouragement of the 
national exercise, they might have bows and arrows, and 
might use them on Sundays and holidays. 

In order to render the forest laws as little oppressive as 
possible, a statute in the 7th year of this king, provided that 
no juryman should be compellable by any officer of the forest 
to travel from the place where the charge was given, nor be 
constrained to give a verdict otherwise than according to 
his conscience. Neither was any one to be taken or im¬ 
prisoned by any officer of the forest, without indictment, or 
being taken with the manour, or trespassing in the forest. 
This relaxation in the execution of the forest laws, which 
was probably sought for by the higher orders, opened the 
door to excesses on the part of the lower classes, which ren¬ 
dered further restrictions upon them necessary. From the 
preamble to a statute in the 13th year of this king, we find it 
was the practice for “ divers artificers, labourers, servants, and 
grooms, to keep greyhounds and other dogs, and on the holi¬ 
days, when good Christian people be at church hearing divine 
service, they go hunting in parks, warrens, and connigries, of 
lords and others, to the very great destruction of the same; 
and sometimes, under such colour, they make their assemblies 
and conferences, and conspiracies, to rise and disobey their 
allegiance.” To remedy these evils, it was ordained, that 
no artificer, labourer, nor any other layman, not having 
lands or tenements of 40#, per annum, nor priest or other 
clerk (if not advanced to the value of 10/. per annum), 
should keep any greyhound, hound, or other dog, to hunt; 
nor use ferrets, keys, nets, hare-pipes, cords, or other 
engine, to take or destroy deer, hares, conies, or other game, 
des gentils , on pain of a year’s imprisonment, to be inquired 
of by the justices of the peace. Thus did the lords and 
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gentlemen succeed in getting those restrictions removed 
which affected themselves, and in imposing others for the 
protection of their own lands. “ This was, - " as Mr. Reeves 
observes, “ the first stone in the present fabric of game 
laws.” 

The statute in the preceding reign, which was made against 
fraudulent gifts, was now confirmed and enlarged by addi¬ 
tional enactments. Among other things, it was ordained, 
that where disseisors made alienations, the disseisees should 
have their recovery against the first disseisors, without regard 
to such alienations, provided that such feoffors took the 
profits. 

Against persons making feigned gifts, and then with¬ 
drawing to privileged places, to defraud their creditors, the 
stat. 2 Richard II. enacted, that in all cases of debt, after 
proclamation made, execution should be levied on the goods 
and lands of the debtor in the same manner as if he were out 
of the privileged place. 

To prevent the frequent ravishing, that is, stealing and 
carrying away women, a statute in the 6th year of this king 
enacted, that whenever the ravished party consented, she 
was to he disabled from claiming her dower. Also the hus¬ 
band or father might sue the ravishcr, and have judgment of 
life and member, notwithstanding the consent of the woman; 
and the defendant was not permitted to wage battle, but the 
truth was to be tried by the country. 

In regard to the administration of justice, several enact¬ 
ments were made which affected the jurisdiction of courts. 

The Commons renewed their petitions against the judica¬ 
ture of the council, praying that no man should answer 
before the council, by writ or otherwise, concerning his free¬ 
hold, but only at common law; to which it was answered, 
that no man should be forced finally to answer there on such 
matters, though they should be obliged to answer concerning 
oppressions. As this did not give full satisfaction, a statute 
was passed in the 17 th year of this king, to prevent false 
suggestions, authorizing the chancellor, upon any suggestion 
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being found and proved untrue, to award damages, according 
to his discretion, to the person injured. 

By this act, it is evident that the jurisdiction of the 
Chancery was extended so as in a great measure to super¬ 
sede the judicature of the council; from which it emanated. 
Although no express mention is made of a court of equity at 
this time, yet from what has already been hinted at, at an 
earlier period, and the exalted nature of the chancellor's 
office and dignity, there can be little doubt but that he took 
upon him to decide, either in the council or by his sole voice, 
in judicial matters that were not cognizable at common law. 
It is also clear, that so long as lie kept within these limits, 
his jurisdiction was not an object of jealousy. The Com¬ 
mons, in the 13th year of this king, prayed that the chancel¬ 
lor might make no order against the common law; and on 
another occasion, that no one should appear before the 
chancellor, where recovery was given by the common law. 
In both which cases the answer of the king was to the same 
effect, that it should continue as the usage had been hereto¬ 
fore ; from which it may be inferred, that the authority of 
the chancellor had heretofore been exercised in modifying 
the rigours, or supplying the defects of the common law, and 
that so long as he kept within these bounds, this was recog¬ 
nised by the Commons as a part of his jurisdiction. 

As to the exact period when the chancellor was invested 
in a formal manner with this part of his high office, it is not 
possible to speak with any certainty. It is most probable that 
his jurisdiction, like many other parts of our jurisprudence, was 
the slow and silent work of time and circumstances; but it is 
generally admitted that it was enlarged in this reign by other 
accessions besides that above mentioned. The first use of the 
writ of subpoena in Chancery is ascribed to John Waltham, 
bishop* of Salisbury, who was keeper of the rolls about the 5th 
of this king. By this writ the party was summoned to appear 
and answer such things as should be objected to against him, 
upon which a petition was lodged containing the articles of 
complaint, to which he was then compelled to answer. 
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These articles contained suggestions of injuries for which 
there was no redress at common law. This process was most 
probably adopted, and not invented, by the chancellor; for a 
similar process is referred to by the Commons, who, in their 
petitions in the preceding reign, complained that persons 
were brought before the king’s council by writ and otherwise, 
upon grievous pain, contrary to law, that is, contrary to the 
common law. 

The equitable jurisdiction of the Chancery is supposed to 
have been suggested by the practice of the Romans, whose 
pretors were authorized to pronounce equitable decisions, 
not to the extent of abrogating or altering laws, but to that 
only of tempering them with equity, so as to render them 
more effective, their edicts forming a part of the code of 
civil law. Probable, however, as this conjecture may be, it 
must be borne in mind, that this judicial power of the chan¬ 
cellor was no other than what had been exercised by our 
kings at an early period, who had been used to moderate the 
judgments of other courts by their equitable derisions. It is 
hot therefore surprising to find this power delegated to an 
officer who had already stood in so intimate a relation with 
the king. 

The judicial proceedings in parliament were in this reign 
so irregular as scarcely to deserve notice in tracing the pro¬ 
gress of English Law. Notwithstanding the decision of the 
peers in the preceding reign, it appears that they took upon 
them to try Alice Peers by the verdict of a jury. So like¬ 
wise, in a case of appeal, when the Archbishop of York, the 
Duke of Ireland, Michael de la Pole, Earl of Suffolk, Robert 
Tresilian, and Sir Nicholas Bramber, the ministers of 
Richard, were the appellees, on a charge of high treason; 
they were not permitted to wage their battle, according to 
the course of the common law; but were condemned by the 
Peers, without anv form of a trial. The Commons were 
also not backward in making use. of their newly-acquired 
right of impeachment in this troublesome reign. 

The court of the Constable and Marshal is incidentally 
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mentioned in the preceding reign, from which we gather that CHAP, 
appeals for treason and matters of war were therein heard L , 

and determined. In this reign, we find that exceptions Ric.ll. 
were taken to its jurisdiction, on the score that it was constable 
governed by the law of arms, and not by the custom of the 
realm. It was stated as a grievance by the Bishop of Co. 4lnst. 
Saint David's, in the speech usually made at the opening of 2 
the parliament, in the 2d year of this king, that the law of ciott. Abrid. 
arms and the law of the land did not agree. The Commons 
also petitioned, in the same parliament, that the Constable 
and the Marshal might surcease from holding pleas of treason 
or felony, which were to be determined on before the king's 
justices. To obviate these inconveniences, the jurisdiction Stat. a Ric. 
of this court was now defined by statute, which enacted that * c ' 
no plea that concerned the common law should be tried before 
the Constable and Marshal. That this court was to have 
cognizance of contracts, touching of deeds of arms only, 
which could not be determined nor discussed by the common 
law. It moreover provided, that if* any one complained that 
a plea was commenced before the Constable and Marshal 
which might be tried by the law of the land, the complainant 
might have a privy seal of the king without difficulty, 
directed to the Constable and Marshal, to surcease in that 


plea, until it was discussed before the king's council, whether 
the matter belonged to the common law or to this court. 

By the criminal jurisdiction of this court, it took cog¬ 
nizance of appeals of death or murder, as also of the ofFences 
and misconduct of soldiers, contrary to the laws of war. 


The proceedings of this court were according to the course Hale's Hist, 
of the civil law, but the laws by which it was guided were 
grounded solely on the prerogative of the king, by whom 


they were made. “ For," as Sir Matthew Hale observes, 
“ preparatory to an actual war, the kings of this realm, by 
advice of the Constable and Marshal, were used to compose 
a book of rules and orders, for the due order and discipline 


of their officers and soldiers, together with certain penalties 


on the offenders; of which military laws there are examples 
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to be seen in the black-book of the Admiralty, particularly 
of those composed by this prince, with the advice of the 
Duke of Lancaster and others. 

The criminal jurisdiction of the Constable and Marshal, 
might not, before this statute, be exercised in times of peace, 
when the king's courts were open to all to receive justice, 
according to the laws of the land. This is expressly stated 
in a record of the case of the earl of Kent, who, being con¬ 
demned in the 15 Ed. II., in a kind of military court, by a 
summary proceeding, his judgment was reversed in the 
reign of Ed. III. on the ground that the offence of which 
he stood charged, had been committed in time of peace, and 
when the standard of the king was not unfurled. 

The court of the Admiral was another jurisdiction of 
which we have only incidental mention before this reign; 
although there is no doubt that as the navy had been an 
object of great concern with our kings from the time of 
Alfred, there had been some officer invested with judicial 
powers to determine naval matters. The name admiral, in 
low Latin admirallus , from the Greek aXj, the sea, and the 
Arabic emir , a governor, was probably given to this officer at 
the time of the crusades. In records as early as the reign of 
Edward I. he is styled admirallus , custos maris, capitaneus 
nautarum, fyc.; and his office, which is mentioned in records 
of the reign of Hemy III. was, in all probability, coeval 
with the introduction of the laws of Oleron. It was at first 
not conferred on one individual, but a certain extent of juris¬ 
diction was assigned to each individual, to be held at the 
king's pleasure or for life, as might be. Sometimes one man 
was invested with the whole power. In the reign of Ed. I. 
William de Leybourne was created admiral of all England. 
From a case of replevin, heard in the Common Pleas, in the 
reign of Edward I., for taking a ship on the coast of Scarbo¬ 
rough, we gather that that was called the sea which was not 
within the body of any county whence a jury might come; 
and that the sea not being within any county, was not within 
the jurisdiction of the Common Pleas, but belonged to the 
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admiral's jurisdiction; also, that when a ship came within 
the river, then it was confessed to be within the county; and 
that when a taking was partly on the sea and partly on the 
river, then the common law should have the jurisdiction. 

The first particular mention of this court was in this reign, 
when, to allay the jealousies which the admiral's authority 
created in the port-towns, who had franchises of their own, 
it was now thought necessary to define his jurisdiction. 
The preamble to the first statute passed for this purpose 
states, that complaints had been made that admirals and 
their deputies held their sessions within divers places of the 
realm, as well within franchises as without, accroaching to 
them greater authority than belonged to their office, to the 
prejudice of the king and the persons possessed of those 
franchises; wherefore it was enacted that admirals should 
intermeddle only with things done on the high sea, as in the 
time of Edward III. By another statute, the jurisdiction 
of* the admiral was more nicely defined. The order of pro¬ 
ceeding in this court was according to the course of the 
civil law. 

In consequence of complaints against the dilatory proceed¬ 
ings in the court of Exchequer, several provisions were made 
by the legislature to remedy the evils. Among other things, 
the heirs and executors of persons who had accounted at the 
Exchequer were allowed to plead the discharge of the 
ancestor or testator, without the necessity of having, as 
heretofore, a writ of privy seal, authorizing them so to do. 
Besides, all parties were permitted to plead in this court in 
the same manner as in the other'courts. 

In order to ensure the impartial administration of justice 
throughout the realm, some wholesome enactments were 
made in the 8th and 20th years of this king. The sub¬ 
stance of the oath enjoined by the statute in the 18th year 
of the late king was re-enacted; besides which, it was or¬ 
dained, that if any judge was convicted before the king or 
his council of making a false entry, rasing any roll, or 
changing any verdict, he should be punished at the discrc- 
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tion of the council. It was also ordained, among other 
things, that no man should be justice of Assize or Gaol 
Delivery in liis own county, and that lords and other great 
men should not sit with the justices to take assizes at the 
sessions. 


justices of The authority of justices of the peace was greatly enlarged 

the peace. j n this reign by several statutes, which regulated the time 

l^aml’ 17 ^ an( i manner of holding their sessions, prescribed the qualtfi- 
Rle. 2 . cations of the persons proper to (ill the office, and specified 
the matter which should fall within their jurisdiction, in con¬ 
firmation of former statutes on the same subject. 

Sheriffs. The appointment of the sheriffs was regulated in affirm¬ 
ance of the statute, in the 14th year of the late king, with 
the additional provision, that the chancellor, treasurer, 
keeper of the privy seal, and all other that should be called 
to ordain, name or make justices of the peace, sheriffs, 
escheators, and other officers of the king, were to be sworn 
not to ordain any such for gift or brocage, favour or affec¬ 
tion ; but, to make all such officers and ministers of the best, 
stat. 1 ltic. most lawful, and most sufficient. It was moreover ordained, 
2 ‘ in confirmation of the abovementioned statute of Edward, 

that none who had been sheriff of any county for a year, was 
to be chosen again for three years, provided any other fit 
and sufficient person could be found. 
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By the charter of this king were established the courtB of 
Oxford and Cambridge, where pleas of debt, contract, 
and trespass within the universities, were heard and deter¬ 
mined. In the libels, examination of witnesses, and all 
other judicial forms of proceeding, these courts followed the 


course of the civil law. 
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In regard to the remedies for redress of injuries, it was 
enacted, by a statute in the 5th year of this king, that in 
cases of disseisin, when by the old law the party disseised 
might make forcible entry, such redress should not for the 
future be allowed; and, if the disseisee entered with force, 
he was punishable as a disseisor. A further enactment was 
made on the same subject in the 15th year of this king. 
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The liberty of laying the venue at the pleasure of the 
plaintiff had, as may be supposed, been abused by some 
litigious persons, who, bringing their actions in a foreign 
county, obliged defendants to go with their witnesses to a 
great distance; wherefore, to remedy this evil, the statute 
in the 6th year of this king ordained, that in actions of debt, 
account, and other personal actions, if the declaration stated 
the contract to be in any other county than that contained 
in the original writ, the writ should be immediately abated. 

The law of treason underwent some alteration in this 
reign, in order to meet the riots and commotions, which pre¬ 
vailed to such a degree as to endanger the safety of the 
state; wherefore it was enacted, that if any made or began 
any manner of riot and rumour, or the like, he was to be 
dealt with as a traitor. This statute was passed in refer¬ 
ence to the villeins, who were now become a disorderly 
class of subjects, and wished to use the liberty they had got 
in order to obtain still further privileges from their lords. At 
the same time, as many of these villeins set up claims to 
certain privileges, which had been enjoyed by their ancestors 
at the time of the Conquest, a commission was appointed to 
inquire into the grounds of their pretensions. 

In consequence of the disturbances of this reign, another 
statute was passed on the subject of spreading false rumours, 
which we have seen was punishable at common law, and 
also by statute. The act of this reign has since been 
known by the name of Scandaltm Magnatum , because it seaniaium 
was particularly directed against such as spread rumours 
derogatory to peers and great men. 

To prevent the abuses of protections and pardons, which ProtccUo ns. 
continued to be the subject of complaint in the petitions of 13 H** 
the Commons, further provisions were made by a statute, 2 ‘ c * 1C * 
tending to restrict the prerogative of the crown in this par¬ 
ticular. Also the laws against maintenance were strongly stat. l Ric. 
enforced. 2 **■ 4 * 

As prisoners in custody upon a judgment were frequently stat. l Ric. 
let at large by the warden of the Fleet, and that without 2 * c ' I2, 


Ante, p. 39. 
Stat. West. 

1 Ed. I. 
c. 34. 



332 


HISTORY OF 


CHAP. 

XXI. 



Nuisance*. 


bail or mainprise, this officer was now prohibited from so 
doing, on pain of losing his office. 

Public nuisances were now, for the first time, the subject 
of legislative enactment, which prohibited the throwing of 


Stat. 12 Itfc. offal and other offensive things into the streets and ditches, 
2 ‘ under a penalty of forty shillings. 

Year-books. Of this reign there is no year-book extant, although Sir 


Hale's Hist. Matthew Hale informs us, that he had seen the entire yeaffs 
c. ’ and terms thereof in a MS. out of which he supposes Fitz- 


herbert to have .abstracted the broken cases of this reign in 


his abridgment. 
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cipals and Accessory*—Fresh Arraignments for the same Offence. 
—Pane forte cl dure,—Year Books. 


The reign of Henry IV. furnishes the legal historian CHAP, 
with some few particulars from the acts of parliament and t , 

the decisions of courts. Henry IV. 

As this king had come to the throne by a doubtful title, succession 
he sought to strengthen it by an appeal to parliament, and t0 tIus 
thus established the right of parliament to regulate the 
succession when the occasion called for it. A statute in the stab 7 Hen. 
7th year of this king ordained, that the inheritance of the 4 ‘ Ca 2 * 
crown and realms of England and France, and all other the 
king's dominions, shall be set and remain (soil mys et 
demuerge ) in the person of our sovereign lord the king, and 
the heirs of his body issuing. 

As the ancient privilege, which exempted members of Privilege of 
parliament and their servants from arrest, had not been duly P arliament * 
observed, it was prayed in parliament, that whoever arrested Cott. Abrid. 
a knight or burgess, or his servant, should be fined at the 4;l3, 
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king's mercy. To which petition answer was made, that there 
was sufficient remedy for this already. Nevertheless it was 
thought necessary, as a further protection to members and their 
servants, to enact a punishment for the offence of assaulting, 
beating, or wounding, any menial servant of a knight or 
burgess. 

Although the statute made against heretics in the pre¬ 
ceding reign was repealed, yet the spread of these people, 
under the name of Lollards and others, became so alarming 
as to render the interference of the legislature necessary for 
the suppression of their meetings, which are described in the 
preamble to the statute, as confederacies to stir up sedition 
and insurrection. Among other regulations, it was ordained 
that if persons, sententially convict, refused to abjure their 
opinions, such persons were to be left to the secular arm; 
and in such cases evidence was to be given to the diocesan or 
his commissary, and the sheriff, mayor, and bailiff, was, after 
sentence promulgated, to receive them, and, in a high place, 
before the people, to cause them to be burnt. By this 
statute, authority was given to the bishop to direct execution 
without the writ dc hceretico comburendo. 

It has been doubted by some, whether the writ de 
hceretivo comburendo was a common-law process, or whether 
it was given by this statute; but the former supposition is 
the more probable of the two; because the punishment of 
heretics by burning has already been shown from different 
authorities to have been the law of England, as it was that 
of other countries, at an early period. 

The Commons prayed, in the 11th year of this king, that 
persons arrested under this statute might be bailed, and 
make their purgation, and that they might be arrested by 
none but sheriffs and lay officers; but this petition was not 
granted: and, on the other hand, when the prelates wanted 
to increase the rigour of this statute, and exhibited a bill to 
tills effect, it was rejected. 

Papal interference was still further restrained by an addi¬ 
tion to the statute of provisors, which made all persons 
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purchasing bulls of exemption from tithes, chargeable with 
them in the same manner as if they had not been pur¬ 
chased. 

For the regular maintenance of the clergy, it was enacted, 
in confirmation of the statute respecting appropriations in the 
last reign, that a secular person was to be appointed per¬ 
petual vicar in churches so appropriated. Whence vicars, 
being regularly instituted and inducted, obtained the Bame 
claim as parsons. 

The right ordering of the elections of members of parlia¬ 
ment was now beginning seriously to engage the attention of 
the legislature. Sheriffs, either from carelessness or wilful 
neglect, had been guilty of many irregularities, which were 
partially the subject of a statute in the preceding reign. In 
confirmation of this, it was now enacted, that knights of the 
shire were to be elected in plena mmitatu; and as it had 
been complained of, that sheriffs had taken upon them to 
summon only such freeholders as they pleased, the statute 
directs that the knights were to be freely and indifferently 
elected by all suitors present, whether summoned or not. 
In order to enforce the due observance of this statute, 
justices were empowered to inquire of offences of sheriffs in 
this particular; and if a sheriff* was found to make a return 
contrary to the act, he was to be fined 100/. 

The king's grants having been sometimes obtained by 
misrepresentation, and in consequence bestowed on un¬ 
worthy persons, it was enacted, in the 1st year of this king, 
that all those who demanded lands, tenements, rents, offices, 
annuities or other profits, were to make express mention in 
their petitions of the value of the thing, and also of such 
tilings as they before had of the crown; and, in failure of so 
doing, the grant was to be void. By a subsequent statute, 
the king excepted all confirmations and licences made by 
himself, which were not to be void, though the petition did 
not mention the value; but, by another statute, the king 
declared, among other things, that he would make grants to 
none but such as deserved them. 
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Henry IV. ^ rau ^ an ^ imposition at this time, which called for the 
MuitipU- interposition of the legislature; wherefore it was enacted, 
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f ** 1 4 Hen * multiplication, and was attainted thereof, should incur the 
pain of felony. 

Statute of By an addition to the statute of Labourers, servants and 
7 HctT 4** labourers were restricted in the privilege of putting their 

c. 17 . children as apprentices; no one being permitted to put his 

son or daughter apprentice to any craft or labour, within a 
city or borough, except he had land or rent to the value of 
20s. per annum. Any person taking an apprentice contrary 
to this act was to be fined 100 s. 
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Complaints against the jurisdiction of the council con¬ 
tinued to be made, on the ground, that after judgments 
given in the courts, the parties were sometimes compelled to 
appear before the king or the council; wherefore it was 
enacted, that after judgment given, the parties and their 
heirs should continue in peace, until judgment was undone 
by attaint or error, according to the old law. This was 
evidently nothing but a confirming and defining the esta¬ 
blished practice, in order to allay the apprehensions and 
remove the jealousies of those who thought themselves 
aggrieved by writs of error. 

The proceedings in the Chancery and Exchequer also 
afforded matter of jealousy and discontent. The writ of 
subpeena mentioned in the last reign, was now come into 
such regular use, in the Exchequer as well as Chancery, 
as to excite the apprehension of the Commons, who prayed 
that no writ of subpoena might issue out of the Chancexy or 
Exchequer; and another time it was prayed, that the statute 
about suggestions might be observed. It does not appear 
that any notice was taken of either of these petitions, for 
we find more examples of the judicial powers of both these 
courts than had been before mentioned. As respects the 
chancellor, his jurisdiction was enlarged by two statutes in 
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this reign. The first of' these gave him a power in the case 
of infants, in consequence of children having been decoyed 
from their parents by the monks and friars into religious 
houses. In such cases, where the common law afforded no 
remedy, a statute was made empowering the chancellor, on 
complaint and proof of such abduction, to scud for the 
superiors, and punish them according to his discretion. By 
another statute, the chancellor was authorized to grant a 
special assize to persons aggrieved by false entry on lands, 
or false possession of goods ; and, if they recovered, they 
were to have treble damages. 

As all the proceedings of the Exchequer were for the 
benefit of the king, it is not surprising to find, that it should 
have an equitable jurisdiction similar to that which resided 
in the council, and that it should pursue the same process 
by subpa*na. The Chancellor of the Exchequer is an ofiiccr 
mentioned by that name as early as the reign of Ed. I.; 
and, as an equitable jurisdiction appears to have been 
from the beginning associated with this office, it is naturally 
inferred that there has been a court of equity in the Exche¬ 
quer time out of mind. 

The courts of the Steward and Marshal, and of the Con¬ 
stable and Marshal, were the subject of frequent petitions, 
that they might be kept within the hounds of their several 
jurisdictions, but it produced no statute. The Commons 
were, however, more successful in regard to the court of the 
Admiral; for, in consequence of complaints that this court 
did not observe the statute passed in the last rcigu defining 
its jurisdiction, it was now expressly enacted, in confirma¬ 
tion of that statute, that whoever felt himself aggrieved by 
a breach thereof, might have an action on the ease against 
liim who sued in the Admiral’s Court, and recover double 
damages. Besides, the offending party was to forfeit ten 
pounds to tile king. 

One of the most important measures, connected with the 
administration of justice, was that of putting the names of 
attornies on the roll; which, in consequence of their incrcas- 
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ing numbers, was now found necessary. Wherefore, it was 
enacted, that for the better assurance of their being duly quali¬ 
fied, they were to be examined by the justices, and by their 
discretions their names should be put in a roll. They were 
required to be good and virtuous, and of good fame; and, on 
being received, were to be sworn well and truly to serve in 
their offices. It was moreover ordained, that no steward, 
bailiff', nor minister of lords of franchises, having return of 
writs, should be attorney in a plea within the franchise. 

The fees of the courts, as those of the marshal, of the 
chirographcr, of the clerk, and the like, were now regulated 
by statute. It was also found necessary, in order to prevent 
the embezzling of writs on which fines were levied, to enact, 
that all the proceedings on fines, both previous to, and at 
the acknowledgment thereof, should be enrolled of record 
in the court of Common Pleas. 

In confirmation of previous statutes, on the proceedings 
of sheriffs, it was enjoined upon them to abide in their baili¬ 
wick, and not to let it to any one, which was henceforth to 
form a part of their oath. 

Notwithstanding the qualifications of persons to serve on 
the grand jury had hitherto engaged so much of the atten¬ 
tion of the legislature, improper persons still found means 
to be put on the inquests to make presentments; wherefore, 
it was enacted, in the eleventh year of this king, that no 
indictment should be made but by inquest of the king's law¬ 
ful. liege people. 

For the more speedy remedy of injuries done, by those 
who got possession by forcible entries or otherwise, we have 
seen that the chancellor was authorized to grant special 
assizes. As a further remedy, in cases of disseisin, the 
disseisee was now allowed to bring his assize at any time 
during the disseisor’s life, if the latter took the profits. This 
was an extension of the time previously prescribed by stat. 13 
llic. II., which only allowed the disseisee to bring his assize 
within a year next after the disseisin. As to other real writs, 
the demandant was still to commence his suit within the 
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year against the person wlu> was tenant of the freehold; if 
such person took the profits, whence such statutes acquired 
the name of statutes of pernors of profits. 

«y a statute in the first year of this king it was ordained, 
that all appeals of things done within the realm should be 
tried by the good laws of the realm, and appeals of things 
done out of the realm, before the constable and marshal of 
England. This act was passed to prevent the irregular 
appeals in parliament, which had been brought against lords 
and others in the preceding reign. The appeals here re¬ 
ferred to were the accusations of private persons. “ The act,” 
•observes Sir Matthew Hale, “is general, extending not 
only to appeals of treason and felony, but to those of other 
crimes aud misdemeanors; but impeachments were not 
restrained by this statute, because an impeachment is made 
by the body of the House of Commons, which is equivalent to 
an impeachment per corpus rrgni, and is therefore of ano¬ 
ther nature than an accusation or appeal."’"' 

As notorious felons now often turned provors in order to 
obtain their deliverance, and afterwards became more noto¬ 
rious than they were before, it was enacted in the 5th year 
of this king, that if any person sued for a pardon to be 
granted to a provor, bis name should lx* inserted in the 
charter with the mention that it was granted at his instance ; 
and if the provor afterwards became h felon, tlic person 
suing tlic pardon was to forfeit MX)/. 

The words “ insidiatorcs viarum ct dcpopula tores agro- 
rum,” which had, in the first instance, been applied to the 
Lollards, were now frequently introduced into indictments 
in other cases, so as to preclude the indicted from the bene¬ 
fit of clergy, to which they would otherwise have been 
entitled; wherefore, to remedy this inconvenience, it was 
ordained, that tlicse words should be no more used, so as 
to prevent any person from having the privilege of holy 
church. 

The statute of treason in the preceding reign being com¬ 
plained of, as incurring clivers pains, insomuch that no one 
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knew how lie ought to behave himself, to do, speak, or say, 
for doubt of sueli pains ; it was the first act of this king’s 
reign, to repeal the abovementioned statute, and revive the 
statute of Ed. III.; but, as the principal object of that 
statute of Richard II. was the suppression of riots, it was 
found necessary to provide a remedy for these evils; where¬ 
fore, it was enacted, that when any riot, assembly, or rout 
of people, against law, was made, the justices of the peace, 
or two of them, with the sheriff and undersheriff, were to 
come with the power of the county, the posse com itn his, and 
to arrest them, and then record what they found done in 
their presence against the law, by which record the parties 
were to stand convicted, as in the manner provided by the 
statute of forcible entries. 

The year-books of this reign furnish the first example of 
the trial of a peer by the House of Lords. Heretofore the 
office of lord high steward had been hereditary, and enjoyed 
by the earls of Leicester, but at this period we find that 
it was only granted hoc vice. Accordingly, on an indict¬ 
ment of treason, found against a peer in the first year of' 
this king, a commission was granted to an carl, appointing 
him to the office of Steward of all England, and command¬ 
ing all lords to attend, and the constable of the Tower to 
bring his prisoners before him. The trial was held in West¬ 
minster-IIall, where the steward was seated under a cloth of 
state; the lords being seated down the hall on each side, 
and the judges round the table in the middle. 

The justices then delivered in the indictment, which being 
confessed, on that occasion, judgment was accordingly 
given; but had it been otherwise, we are informed, that the 
steward would have asked all the lords, beginning with the 
lowest, their opinion upon tlicir conscience, without admi¬ 
nistering an oath. 

From the decisions of the courts we gather, that actions 
on the case, or actions of trespass on the case, as they were 
commonly called, were now getting more and more into use. 
An attempt was made to apply this remedy to the cases of 
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assumpsit , but the court was not at present prepared to 
admit of this novelty ; wherefore, in an action against a 
carpenter, quare mm, &c. assumpsissef , &c. to build a 
Ilouse within a certain time, and had not done it, it was ob¬ 
jected that this was in covenant; and as no writing was shown 
the action must fail. On this objection the cause was dis¬ 
missed, and a similar cause was lost on the same ground, 
in the lltli year of this king. . 

Thus it appears, that at present such as had made 
agreements without deeds (for a mere writing could not 
be declared on in covenant), where nothing had been 
done to execute the contract, were altogether without re¬ 
dress. 

From some cases in the books, on the subject of principal 
and accessory, it appears to have been held by lawyers, 
that a person who was present, aiding and abetting in a 
murder, was a principal, which was in conformity with the 
old Saxon law, but differed in some measure from the doc¬ 
trine laid down in the time of Edward III. 

A person once acquitted, w'as not to be arraigned again 
tor the same offence, unless the first arraignment was either 
w ithout an original or with a bad one, when he might be 
arraigned afresh at the suit of the king. But if the original 
w’as good, he could not bo arraigned again though the mesne 
process was bad. 

If a person, charged with felony, stood mute, it had now 
become the regular practice to cmpannel a jury, e.v officio, 
to try whether he stood mute of malice, or from infirmity. 
This precaution was become the more needful, as the pu¬ 
nishment inflicted on the offence of standing mute had 
increased in severity. The punishment w r as now called 
peine instead of prisone. The parties on whom it was 
inflicted were to lie in a dungeon, nearly naked, with heavy 
weights on their breast until they w'crc dead, which appear 
to have been all additional circumstances of severity since 
the reign of Edward I. 
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The* year-books of this reign proceed in an uninterrupted 
series, besides which there are many cases to he found in 
.Trukins and lleloe. In the opinion of Sir "Matthew TIule, 
these reports do not display so much learning in the judges, 
nor so much acuteness in the pleaders, as those of I'.d- 
ward III. 
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CHAPTER XXIII. 

HENRY V. 

filed tons .— Coinage .— Truces and Safe-conducts .— Letters «/' 

Marque. — Dower. — Heretics. — Prammnirc. — C 'lergy. — Eccle¬ 
siastical Jurisdiction.—Statute of Additions — Statute, of Jeo¬ 
fails and Amendments.’—‘Certiorari.—Justices of the Peace .— 

Jurors. — Bailiffs. — Riots .— Flying Process .— False Indict¬ 
ments.—Forging Deeds .— \ ear Books. 

The English law experienced but few changes from any p . 

quarter in this warlike reign; those worthy of notice were , / 

effected by parliamentary enactments. Henrv V. 

The first act of this king was, to determine the qualifica- Election*. 
tions of persons to be elected as members of Parliament, as ^ tat - 1 Ilen * 
also those of the electors, both which were points of increasing 
importance ; knights of the shire were not eligible unless re¬ 
sident within the shire the day on which the writ of summons 
was dated, nor were any to choose those knights, but such as 
were also residents. This law w as, in like manner, extended 
to citizens and burgesses of cities and boroughs. 

On the subject of the coinage, the statutes of former Coinage. 
reigns against the introduction of foreign money were cn- 
forced and enlarged. Galley halfpence, and the money 
called Suskines and Doitkincs, and all manner of Scottish 
silver, were to be put out and not to be current in future, for 
any payment in the realm of England. 

The galley halfpence was the money brought by the Vc- Snclling’s 
netians in their gallics, which had been frequently prohibited. 10111 ' p * 18, 
The suskinc was the Flemish seskin, or piece of six mites ; 
the doitkine was the Dutch duitkin of two penningens. 
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j\s some doubt bad been entertained, whether clipping, 
filing, and washing the money of the land, ought to be 
judged treason or not, as no mention is made of it in the 
statute of Treason, 25 Ed. III., this doubt was now re¬ 
moved by bringing it under the crime of treason. 

Two points, effecting the prerogative of the crown, were 
now foT the first time made the subject of two statutes, 
namely, breaches of truces, and safe-conducts, and letters 
of marque. 

In consequence of the many disorders which were com¬ 
mitted during a truce, on persons having the king's safe- 
conduct, as well on the main sea as within the ports and 
coasts of England, Ireland, and Wales, the breaking of 
truces and safe-conducts, or abetting and receiving the 
truce-breakers, was declared to be high treason against the 
king's crown and dignity. For putting this statute into 
force, conservators of truces and safe-conducts were ap¬ 
pointed in every port, and empowered to hear and determine 
all such treasons committed on the main sea out of the bod) 
of the country. Two persons, learned in the law, were to 
he associated in every commission with the conservator. 

In regard to letters of marque it was enacted, by a sub¬ 
sequent statute, that if any subject was aggrieved against 
the tenour of any truce between the king and his enemies, lie 
might complain to the keeper of the privy seal, who was to 
make out letters of request; and if, after such request made, 
the party required did not make, within a convenient time, 
due restitution or satisfaction to the party grieved, then the 
chancellor was to make out letters of marque, under the 
great seal, for the party grieved. 

lly the common law, women aliens were not dowable; but 
Sir Matthew Ilale quotes an act of parliament in this reign 
not in print, whereby it was enacted, that all women aliens, 
who should be married to Englishmen by licence of die king, 
should be enabled to demand their dower after the death of 
their husbandg, in the same manner as English women. 

The Lollards being considered at this time as the princi- 
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pal disturbers of the peace, not only of the church, but of 
the whole kingdom, uniting, as the preamble to the act 
states, in confederacies, to destroy the king and all other 
estates of the realm, it was enacted, that the chancellor, 
treasurer, justices, sheriffs, mayors, and bailiffs, of cities 
and towns were, on entering their office, to take an oath that 
they would use their whole power and diligence to destroy 
all heresies and errors, commonly called lollardies, and assist 
the ordinaries and their commissaries, as often as required 
by them. In addition to the penalties already inflicted on 
such offenders, they were now to suffer forfeiture of goods 
and hands, as in case of felony ; but no heretics were to for¬ 
feit their goods till they were dead. 

On the other hand, the laws against provisors, provi¬ 
sions, and pardons, were now confirmed and enlarged by 
some severe prove ions against such offences. The penalties 
of pra’nnniirr were imposed on persons obtaining provisions 
or pardons contrary to the statute in the last reign. 

In regard to aliens holding benefices, which was prohi¬ 
bited by stat. 13 Hie. II., an exception was made in favour 
of alien priors, provided they were Catholic, and found 
sureties not to disclose the secrets of the realm. By another 
statute the salaries of curates and chaplains were fixed, the 
former at eight marks per annum, and the latter at seven. 
By another, the ordinary was empowered to inquire into the 
government of hospitals, and reform abuses; and by a third, 
the fees for the probate of wills were regulated. 

In consequence of complaint having been made, that 
ecclesiastical courts took cognizance of matters touching 
freehold and the like, which property belonged to the king’s 
courts, and denied the party the libel on his demanding it, 
whereby he was deprived of his remedy at common law, a 
stop was put to this inconvenience by requiring the ecclesi¬ 
astical courts to deliver the libel, as soon as it was grantablc 
by law, to all parties sued in that court, on their demand¬ 
ing it; in order that they might he informed whether to 
answer thereto or to purchase a prohibition. 
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Among the provisions which were made for amending 
process, one statute, afterwards called the statute of addi¬ 
tions, is particularly worthy of note. This was passed to 
give full efficacy to the writ of idemptitnte nttminis, which 
was prescribed by the stat. 37 Ed. 111., in cases where per¬ 
sons, not outlawed, were taken as such, in consequence of 
their having the same name as the real outlaw. Wherefore, 
it was now enacted, that in every original writ of actions, 
personal appeals, and indictments, in which the exigent was 
to be awarded to the names of the defendants, additions 
were to be made of their estate, degree, or mystery, and of 
the towns or places in which they wx*rc conversant. 

It was also provided by this statute that, although the 
writs in actions personal were not according to the records 
and deeds by the surplusage of the forementioned additions, 
the writ should not be abated on that account. 

By an additional provision to the stat. 14 Ed. III., on the 
subject of amendments, the justices were empowered to 
amend such process and record after judgment as well as 
before. 

A practice having sprung up for defendants in custody on 
execution, to sue out a certiorari, or an habeas corpus cum 
causa, and when brought before the chancellor to get them¬ 
selves discharged upon bail or mainprise, to the injury of the 
plaintiff's, it was enacted, that if upon such writs it was 
returned, that the person was a prisoner upon a judgment, 
he should be remanded immediately, and there remain 
without bail or mainprise until he had agreed with the 
plaintiff. 

In addition to the other qualifications of justices of the 
peace, it was now required that they should be resiant within 
the shire where they were named of the quorum; except 
lords named in the commission and justices of the bench. 
They were likewise to be appointed, by the advice of the 
chancellor and the king’s council, from among the most 
sufficient persons of the respective counties. 

Complaints against jurors continued to be as great as ever. 


Jurors. 
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particularly as the act states, that common jurors and others 
that had hut little to live on but by such inquests, and no¬ 
thing to lose on account of their false oaths, it was enacted, 
that none should be admitted to pass on inquests, unless he 
had the yearly value of forty shillings above all charges. 

Bailiffs of sheriffs were prohibited from continuing in office 
above one year, and were not eligible for the next three 
years following, unless they were bailiffs of sheriffs inherit¬ 
able in their sheriffwicks. Likewise, no undersheriff, 
sheriff’s clerk, receiver, or sheriff's bailiff’, might be attorney 
in the king’s court while he was in office with such sheriff. 

Further provisions against rioting were now rendered neces¬ 
sary, by the influx of Welsh and Irish beggars, who com¬ 
mitted many outrages and depredations. Itemedy was given 
by one statute to parties who were aggrieved by the dilatori- 
ness and negligence of the justices and others intrusted with 
the execution of law’s against rioters. By another statute in 
the same year, the powers of justices of the peace were en¬ 
larged, so that they might hear and determine offences com¬ 
mitted by the Welsh in their inroads into Shropshire, Here¬ 
fordshire, and Gloucestershire; in such cases they might 
award process of outlawry, and certify this to the lords of 
seigniories, where these plunderers resorted, who were to order 
execution thereon. By another statute in the next year it 
was ordained, that Britons, not made denizens, were to 
be voided out of the realm by a certain day under pain of 
felony, except such as were specially named or obtained the 
king’s licence. It had been previously enacted, in regard 
to the Irish, that all Irish clerk-beggars, called chamber- 
deacons, and all other Irish, were to leave the realm by a 
certain time, on pain of losing their goods and being impri¬ 
soned at the king’s pleasure; excepting graduates in the 
schools, sergeants, and apprentices of the law, and those who 
were inheritors in England, religious persons professed, 
merchants of good fame and their apprentices, and those 
with whom the king would dispense. 

In cases of murder, manslaughter, insurrection, and the 
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assembling of people in great numbers, if the offender fled, 
and any one complained thereof to the chancellor, a writ of 
capias , and afterwards of proclamation, was to be issued, 
and the party in default to be attainted. If the fact hap¬ 
pened in the county of Lancaster, or other franchise, where 
there was a chancellor and a seal, the chancellor was to write 
to the chancellor thereof, all the suggestions of the aforesaid 
bill, commanding him to make execution thereof in the 
above way. 

When process of outlawry had been made against parlies 
living in franchises, where the king's writ did not run, it 
was enacted, that the justices, before whom the process was 
returned, was to certify it to the ministers of those franchises 
who were immediately to seize the lands, goods, and persons 
of the offenders. 

Because the indictments in the county of Lancaster some¬ 
times charged offences to be committed in places that did 
not exist; a statute in the 7th year of this king provided, 
that such process was to be declared void, and the indictors, 
procurators, and conspirators, wore to be punished by im¬ 
prisonment. This was confirmed by another statute in the 
8th year. 

When deeds were forged to dispossess persons of their 
lands and tenements, which the act complains of as a fre¬ 
quent practice, it was now provided, that the injured party 
should recover damages, and the offenders be fined at the 
king's pleasure. 

The year-books of this reign arc not complete, the third, 
fourth, and sixth years being wanting. Those which are 
extant contain nothing worthy of observation. 
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Embezzling Records.—Threatening Letters.—Holding Confede¬ 
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and Safe-conducts. — Nuisances. — Keeping Swans. — Sheriff’s 
Tourn restricted.—Court tf Piepoudre. — Esc.heators. — Pro¬ 
hibited Games. 


Thk reign of Henry VI. furnishes us with very little on Til A p. 
n 4 J J XXIV. 

the subject of the statute law, except amendments and alter- v ' f , 

ations of the statutes of preceding reigns. n KN B v yj. 

The most important act of this reign was that which statute law. 

defined the qualifications of those to be elected as members 

of parliament, and those who were to elect, the provisions of Parliament. 

which remain for the most part in force to the present day. 

Endeavours had hitherto been made to secure freedom of Elections. 

election, and to enable all to give their votes who had a right 

so to do, the consequence of which was, that numbers had 

come together for this purpose who had no right whatever. 

The preamble to the statute complains, that “ elections of stat. 8 Hen. 

knights of shires have now of late been made by very great c ‘ 
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Stal. JO 
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e. Id. 


Duties of 
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Stat. ft anil 
23 Hen. 0. 


outrageous and excessive numbers of people, dwelling within 
the same counties of which the most part was people of 
small substance and of no value, whereof every of them 
pretended a voice equivalent, as to such elections to be made, 
with the most worthy knights and esquires dwelling within 
the same counties, whereby manslaughter, riots, batteries, 
and divisions among the gentlemen and other people shall 
very likely arise, unless due remedy was provided. 11 

The statute therefore directs, that the knights of the 
shire should be chosen by the people dwelling and resident 
in the county, having free land or tenement to the value of 
40s. by the year, at least, above all charges. The sheriff 
had authority given him to examine, upon the Evangelists, 
every such chooser, how much he expended by the year; 
and if he returned any one contrary to this act, and was 
attainted thereof, he was. to forfeit 100/., and to be im¬ 
prisoned for a year without bail or mainprise: moreover the 
knights were to lose their wages. The freehold was, by a 
subsequent statute, required to be in the county where the 
elector resided. 

The persons chosen were, in aflirmancc of preceding 
statutes, to be dwelling and resident in the county; and, 
in a subsequent statute, it is added, that the knights of 
shires should be notable knights of the county for which 
they were chosen, or otherwise such notable esquires or 
gentlemen of the same county, gentils homines del natire/e, 
as were able to become knights, and no man of the degree of 
millets , that is, yeomen, or under. 

As to the duties of sheriffs in conducting elections, they 
were also defined by these statutes. The sheriff was, after 
the delivery of the writ to him, to make and deliver a suffi¬ 
cient precept, under his seal, to every mayor and bailiff in 
the county, reciting the writ, and commanding him by such 
precept to elect citizens and burgesses to come to parliament, 
which precept was to be returned to the sheriff*, by indenture 
between them, declaring the election and the persons chosen; 
and the sheriff was to make a return thereof, together with 
the writ. 
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A sheriff, not making due election at the appointed time C il A P. 
(that is, in full county, between the hours of eight and v , 

eleven in the forenoon), or not making a good and true hjexbyVI. 
return of such election of knights, was to forfeit 100/. to the 
king, and 100/. to the party suing; but actions against the 
sheriff by the party grieved were to be instituted within 
three months after parliament commenced. Mayors and 
bailiffs were, in like case, to forfeit 40/. 

For the further protection of members attending parlia- rtioilegeof 
ment, a statute in the 11th year of this king confirmed and stat^iT ^' 
enforced the stat. 5 Hen. IV. against such as assaulted ot lien. a. 
committed any assault on members of either house. Fro- c ' 1,1 
clamation was to be made for the offender to appear at the 
King’s Bench within a quarter of a year, otherwise he was to 
be attainted of the fact, and pay the party double damages, 
besides a fine to the king. A similar provision had been Stat. a 
previously made in favour of members of convocation and 11 cn ' 0c ‘ '• 
their servants. 

That this privilege of parliament now comprehended an Cott. Abrid. 
exemption from arrest, is ascertained by the rolls, in the 8th Reeves’ His. 
year of this king, where it is said that a servant to William »“• 2tu>. 
Lake, a burgess of London, being committed to the Fleet in 
execution for debt, was delivered by the privilege of the 
Commons House; but authority was given by the chancel- fjott. Abrid. 
lor to appoint certain persons by commission to apprehend Uj1 ‘ 
him after the end of parliament. 

The Commons were not, however, yet in such full enjoy- ^ arI - ,Iis( - 
ment of their privileges that they might not be infringed 
when they interfered with the prerogative of the crown. 

Thus, in the 31st year of this king, the speaker of the Com¬ 
mons House was taken in execution in an action of trespass, 
da bonis asportaiis , at the suit of the Duke of York, pre¬ 
sident of the parliament; and, after representation of the 
case had been made to the king and the Peers, the latter 
came to the resolution that the speaker should remain in 
custody, and the Commons, acquiescing, chose another 
speaker. 
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As the jurisdiction of the council had of kite been so 
much called in question, particularly where parties were 
required to appear before the king and his council, upon 
suggestions made against them for riots and other grievous 
offences, it now became necessary to enforce obedience to 
writs issued under the great seal. Wherefore the sheriffs 
were commanded, by a statute in the 31st year of this 
king, under a penalty of 200/., to make proclamation in 
the shire town of the county where the party dwelt, three 
several days after the delivery of the writ, for the party to 
appear before the council or chancellor, within a month after 
the last day of proclamation. If he failed to appear, he 
was to forfeit all his offices, fees, annuities, and possessions 
which he had of the grant of the crown ; and, if* after pro¬ 
clamation made again, lie still refused to appear, he was, if 
a peer, to lose his estates and name of lord, and place in 
parliament; if a commoner, he was to be punished for his 
disobedience by a fine, or be put out of the king's protec¬ 
tion. At the same time it was expressly declared, that no 
matter determinable by the law of the realm should be 
heard or inquired of in the council. 

The jurisdiction of the Chancery being still an object of 
jealousy, the Commons prayed that no man might be bound 
to answer in the Chancery for any matter determinable at 
common law under the penalty of 20/., to be paid by the 
party suing there; to which it was answered, that the stat. 
17 Richard II. should be executed. Nevertheless, to pre¬ 
vent the possibility of oppression, a statute was passed in 
the 15th year of this king, which ordained that no writ of 
subpoena should be granted until surety was found to satisfy 
the party grieved in case the matter of the bill did not prove 
to be good. 

Notwithstanding the endeavours which had been made to 
keep the court of the Steward and Marshal within its 
bounds, it appears that it had, by a fiction, supposed parties 
to be of the king's household who were not so; and in con¬ 
sequence had unlawfully enlarged its jurisdiction. In order, 
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therefore, to put a stop to this evil, it was enacted, that in chap. 
every surety thenceforward to be taken for a defendant, he v , 

was not to be estopped by the,record, to say that himself or u E kuy VI. 
the plaintiff was not of the king's house, as supposed by the stat. 15 
record. Hen. 6. c. 1. 

The jurisdiction of the justices of Nisi Prius was enlarged 
by a statute in the 24th year of this king, which empowered Stat 2 4 
these justices to give judgment in all cases of felony and Hen. a.c. 1 . 
treason, as well upon acquittal as conviction, and to award 
execution. Before this statute, they could only hear and 
determine, but not pass judgment. 

Notwithstanding the statutes passed against sheriffs con- Sheriff !, «$•<?. 
tinning in office above a year, it was now found necessary to 
enforce the observance of this law, by inflicting a penalty of 
200/. on the offender for every year that he continued in 
office. Likewise, for the prevention of peijury, extortion, 
and oppression on the part of sheriffs, coroners, and others, 
the fees which were to be lawfully taken were defined, and ibid.c.!). 10 . 
the course of proceeding in letting to bail upon arrests was 
minutely prescribed. Sheriffs, bailiffs, and other officers 
were required to let all persons out of prison, in any personal 
action or indictment of trespass, upon reasonable sureties, 
having sufficient within the counties where such persons 
were let to bail. They were likewise to take an obligation 
afterwards, called a bail-bond, for which they were to re¬ 
ceive 4d., and nothing more, on pain of forfeiting treble 
damages to the party aggrieved, and 40/. besides, one-half 
to the king and one-half to the party aggrieved. 

That the number of attornics had now increased to an Attornie*. 
inconvenient degree may be gathered from the preamble to a 
statute in the 33d year of this king, which complains that 
not long since, in the counties of Norfolk and Suffolk, there 
were only six or eight attomies, at most, coming to the king's 
courts, in which time great tranquillity reigned in those 
places, and little vexation was occasioned by untrue and 
foreign suits; but now there arc in those places four score 
attornics, or more, the generality of whom have nothing to 

2 a 
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CHAP, live upon but their practice, and besides are very ignorant 
, 7 The act goes on to complain, that these attornies came to 

Henry VI. ^ TS an ^ markets, and other places where there were assem¬ 
blies of the people, exhorting, procuring, and moving, per¬ 
sons to attempt untrue and foreign suits, for small trespasses, 
little offences, and small sums of money, which might be 
determined in courts baron, so that more suits were now 
raised for malice than for the ends of justice. With the 
hope of remedying these evils, it was enacted, that in future 
there should be but six common attornies in the county of 
Norfolk the same number in Suffolk, and in the city of 
Norwich only two, to be appointed by the two chief justices 
of the most sufficient and best instructed. Aliy other 
persons acting as attornies were subjected to heavy penal¬ 
ties. 


Pemort of 
profit. 

Stat. 11 
Hen. O.c.3. 


Attiset of 
Novel Ditm 
tcitm. 

But. 4 lien. 
6. c. 2. 


In regard to remedies for civil injuries, some altera¬ 
tions were made that are worthy of notice. The provision 
made against disseisors by the stat. 4 Hen. IV., was made 
applicable to all manner of writs grounded upon novel 
disseisin, so that the pernor of profits, as he was now called, 
was made liable to all demands and obligations in the same 
manner as if he had been legally seised of the freehold. 

In assizes of Novel Disseisin, it was sometimes the case 
that the sheriff was named a disseisor, to the end that the 
writ might be directed to the coroner and the assize, secretly 
awarded upon the tenant's default; wherefore, to remedy 
this mischief, it was now enacted, that upon the tenant's 
averment thereof, the writ was to be quashed, and the plain¬ 
tiff amerced. 


Attaint*. Delays in the proceeding by attaint were prevented by 
lien’. <;. l c . 3. several statutes, which put a stop to feigned and foreign 
15 Hen. 4. pleas brought by the defendants. 

In special assizes, the panels were to be arranged, and an 
Ungjurlet. indented copy thereof delivered by the sheriff to the parties 
Sut 6 Hen. six days at least before the sessions of the justices. Besides, 
* ** several grievances in the course of judicial proceedings were 
promL°f now removed by parliamentary enactments. To prevent 
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false entries being made of the plaintiffs appearance,' whereby 
the defendant was unjustly outlawed, it was provided that no 
such entry was to be made by any officer under the penalty 
of 40#. except the plaintiff or some credible person of his 
counsel, appeared in person before the justices. For the 
protection of women, who were enforced, or by dissimulation 
procured to be hound by statute-merchant or obligation, a 
statute, in the 31st of this king, gave the party a writ out of 
Chancery, commanding the party who procured the obliga¬ 
tion to appear before the chancellor, or some justice assigned 
by him; and if on examination it was found to have been so 
procured, it Was to be declared void. The sheriff was 
enjoined to execute the writ, upon pain of 300/., whereof 
•one-half was to go to the king, and one-half to the party 
aggrieved. 

The stat 9 Hen. V., respecting amendments, being but 
a temporary act, was revived in the 4th year of this king; 
.and further provisions were made by a subsequent act, that 
for error assigned in any record, process, warrant of attorney, 
and the like, the judges were to have power to reform and 
amend whatever in their discretion Beemed to be misprision 
of the clerks, so that no judgment should be reversed, or 
record annulled by reason of such misprision. Appeals, 
indictments of treason, and outlawry, and all other cases, are 
excepted out of this act, where proper additions according to 
the stat 1 Hen. V, were left out 

It appears that servants, availing themselves of the con¬ 
sternation and confusion which ensued on the death of their 
masters, were now sometimes guilty of the practice of 
violently and riotously seising the goods of the deceased; 
wherefore executors were provided with a writ of proclama¬ 
tion out of Chancery against such offenders. 

Embezzling records, which was before punishable only 
with imprisonment, was now made felony. Also those who 
Aided in this offence were made felons. Sending threatening 
letters to persons, that if money was not deposited in certain 
places, their houses should be burnt, was made treason. As 
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Riots, 
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was also breaking prison, where the offender was appealed* 
indicted, or suspected of high treason.' 

As masons were now in the habit of holding confedera¬ 
cies and meetings, for the purpose, as appears from the 
preamble to the act, of concerting schemes to evade the 
statute of Labourers, it was now enacted that any one 
causing such chapiters or congregations to be assembled 
should be guilty of felony. 

Several provisions were made in this reign for the purpose 
of regulating criminal prosecutions, so as to prevent all 
oppressions. From the preamble to an act in the 6th year 
of this king we find that, it was common for persons to be 
indicted by suspect jurors, hired and procured to the same 
by confederacy and covin, upon which a capias used to be 
awarded to the sheriff* of the county where the bench was, 
returnable within two or four days; when, if the party came 
not, an exigent would be awarded, and so the goods become 
forfeit. For the remedy of this evil, it was now enacted, 
that before any exigent was awarded, in such case a writ of 
capias should be directed to the sheriff* of the county where 
they were so indicted; as also to the sheriff of the county 
whereof they were named in the indictment; this capias 
having six weeks, at least, before the return of the same. 
To prevent indictments and appeals from being preferred in 
foreign countries, by which defendants were taken by sur¬ 
prise, it was enacted, that a second capias should issue 
presently after the first. So likewise, when indictments 
taken before justices of the peace were, for the sake of 
evading this statute, removed by certiorari into the King’s 
Bench, it was enacted that a second capias should be 
awarded with a similar process. 

The stat. 2 Hen. IV. respecting riots, was revived in 
the 6th year of this king, with this alteration, that before 
awarding the capias , it was to be testified by two justices of 
the peace, that a common fame and rumour ran of such 
riots. 

The provision in Magna Charta, c. 29, respecting the trial 
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of peers, was extended by a statute, in the 20th year of this 
king, to ladies of great estate, such as duchesses, countesses, 
or baronesses, who, when put to answer on indictments were, 
whether married or sole, to be tried as peers of the realm. 

The reign of Edward IV. affords but little worthy of 
notice in regard to the statute law. 

In consequence of a petition from the Commons, the king 
turned his thoughts towards his foreign dominions, and to 
the welfare of the staple and mint which were established at 
Calais. To this end, a statute was passed, in the 3d year of 
his reign, containing several regulations respecting the staple. 
Among other things, it was ordained, that no person was 
to sell any w'ool, &c. to the staple, but for ready payment, 
one-half in Lawful money, or in plate, or bullion of silver or 
gold. The money v r as to be brought into England, and the 
plate or bullion to be earned into the mint at Calais, to be 
coined, and, when coined, to be brought into England. 

As the eoin of the realm appears to have been debased in 
this and the preceding reigns, a statute was passed in the 
17 th year of this king, for the purpose of enforcing the 
principal acts formerly passed for the preservation of the 
coin, and adding such other provisions us the circumstances 
of the nation called for. 

Among the regulations which affected trade and com¬ 
merce, may he reckoned the sumptuary laws of the 3d and 
22d years of this king, which limited the expense and fashion 
of dress to be worn by different persons, according to their 
degree. 

All the statutes against the breakers of truces and safe- 
conducts were now confirmed, except 2 Hen. V. st. 1, 
c. 6, also the stat. 1 Hen. IV. on the subject of weirs, 
lishgarths, and other nuisances; to which were added some 
further regulations, by way of enforcing the observance of 
that statute. 

An addition was made to the game laws, by a statute in 
the 22d of this king, which enacted that no person, other 
than the king's son, unless he had lands of freehold to the 
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value of live marks a year, should have any mark or marks of 
swans, on pun of forfeiting the swans, half to the king and 
half to the person having lands of said value, who should 
seize the same. * 

One of the principal changes effected by legislative enact¬ 
ment in this reign, was the abridgment of the sheriffs 7 
jurisdiction, which seems to have been called for by the 
numerous abuses committed by sheriffs and their officers, 
as stated in the preamble to the statute: “ Because of the 
inordinate and infinite indictments and presentments, as 
well of felony, trespass, and offences, as of other things, 
which had of long time been taken before sheriffs, in their 
counties; undersheriffs, their clerks, bailiffs, and ministers, 
at their tourns or law-days; which indictments and present¬ 
ments were oftentimes affirmed by jurors having no con¬ 
science, nor any freehold and little goods; and often by the 
said sheriffs' menial servants and bailiffs, and their under¬ 
sheriffs, by wliieh indictments people were attached and 
arrested, and put in prison, and constrained to make grievous 
fine and ransom; after which, they would be enlarged, and 
the indictments embezzled and withdrawn." For these 
reasons, the power of awarding process on indictments and 
presentments was taken from the sheriffs' toum, and trans¬ 
ferred to the quarter sessions. Sheriffs were now directed 
under a penalty of 40/. to deliver all indictments to the 
justices of the peace at the next quarter sessions, and were 
prohibited from arresting, putting into prison, or levying any 
fine, before they had process from the justices, on pain of 
forfeiting 100/. The sheriffs of London were excepted from 
this act. Thus was an end, as it were, put to a court, 
which, in thetime of the Saxons, when the alderman and bishop 
presided there, was the great criminal court of the realm. 
After the Conquest, it suffered a gradual abridgment of its 
power by the successive institution of justices in eyre, 
justices of oyer and terminer and gaol delivery, and, finally, 
of justices of the peace, by which it was deprived of the last 
remnants of its jurisdiction. As to the sheriff, it seems as if 
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he had received an accession of power at the Conquest, chap. 
when he presided in a court where before he had only sat 
as a subordinate minister, and that now by this change, he e»w. iv. 
was only brought back to the rank and office which he held 
among the Saxons. 

Another ancient, though petty tribunal, known by the 
name of the court of Piepoudre, was now the subject of a 
statute. This court was held at fairs, for determining all 
suits of contracts, trespasses, and the like within and during 
the time of the fair, which were tried by the merchants who 
resorted to the fair. It was called Piepoudre curia, pedis 
pulverixati , because, as Lord Coke supposes, “ there shall 
be as speedy justice done for advancement of trade and 
traffick as the dust can fall from the feet, the proceeding 
there being de hora in horam .” Harrington deduces it from 
pied puldreawv , an old French term for pedlar, not thinking 0bs> onStaU 
that this term was itself derived from the same source, and 
applied to such travelling traders for the same reason. 

The English word pedlar is doubtless derived from pes, a 
a foot, signifying one who goes about trading on foot. This 
court, which had doubtless existed from the time of the Con¬ 
quest, if not before, is mentioned by Bracton, who alludes to 
its expeditious mode of proceeding: “ Item propter per¬ 
sonas, qui celcrcm debent habere justitiam, sicut sunt 
mcrcatorcs, quibus exhibitur justitia pepoudrous. 1 ’ 

It appears that this court, like most others in those days, 
had aimed at enlarging its jurisdiction; it was now thought 
necessary so to define it as to prevent suits from being 
brought there which belonged to other jurisdictions. To 
that end it was enacted, that the plaintiff, or his attorney, 
was to swear that the matter arose within the bounds of the 
fair. 

The stut. 42 Ed. III., which enacted, that no escheator 
was to be made unless he had 20/. of land in fee, was con¬ 
firmed by the stat. 12 Ed. IV. c.9, which further required, 
that he should have lands or rents in fee simple, fee tail, or 
for life, of the yearly value of 20/. within the county whereof 
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t office in person, or to be answerable for the person who was 

Edw. IV. in his place. 

Prohibited The stat. of 12 Ric. II* was confirmed in regard to 
garnet. prohibited games, with this addition, that whoever suffered 
such games to be used in their houses, or other places, were 
to be imprisoned three years and fined 20/. 



ENGLISH LAW. 


361 


CHAPTER XXV. 


F.DWAliD IV. 


Common Law.—Real Properly. — Tenures. — Knight’s Service .— 
Socage. —Escuagc .— Serjeanties .— Grand Serjeanties . — Petit 
Serjeantie.—Tenure in Frankalmoignc.—Tenure in Burgage. 
— Tenure in Villcnagc.—Pure Villenagc.—Privileged Villen- 
age. — Copyholders.—Condition of Villeins.—Rents. — Estates.— 
Fee Simple.—Fee Tail.—Estates of Freehold.—Estates less than 
Freehold*— Conditional F.slatcs .— Mortgages .— Parceners .— 
Parceners hi/ the Common Law.—Parceners hy Custom • — 
Hotchpot. — Joint-Tenants.—Tenants in Common. 


As the Common Law, particularly in regard to real pro- C U A P. 
perty, was now fast approaching to the mould and form in t , 

which it exists at present, a general view of its state at the Er , Wt IV# 
period we are now treating of will enable the reader to common 
compare it with what it was before, and what it has been 

Real pro¬ 


vince. 


Jitrty. 
Tenures. 


Hitherto the doctrine of tenures had almost exclusively 
occupied the attention of the lawyer, but in proportion as 
the interest in landed property got transferred into a mul¬ 
titude of hands, and became diversified and modified, either 
by legal enactments or the changes of the times, new ques¬ 
tions of law naturally came into discussion, and the decisions 
of courts varied accordingly. 

The two principal tenures, knights service and socage, Knight's 
were now distinguished hy the circumstance, of whether icrmce * 
the services were uncertain or certain. When the services 
to be rendered were uncertain, then the tenure was known to 
be knight's service, and was burdened with ward, marriage, 
relief, and the other incidents of that tenure; but when the 


Socage. 
Litt. sect. 

no. 120. 



HISTORY OF 


CHAP. 

XXV. 


Excuagc. 

Ante, p. 77. 
Ijitt. s. ISO. 


Ibid, ubi 
supra. 


Grand Ser 
jcuntic. 


LitL s. I5J. 


Ibid. 15. 


Ibid. 150. 


l\ tit Ser - 
jamtir. 

Litt. s. 199. 

Ibid. 101. 


i Map. Chart. 
: c. SO. 

Litt. s. 101. 
Jhrir. c. 06. 
FleU 1.1. c. 
10 . 

llract. fid. 
35. 


services were certain, then it was evident that the lands were 
held by socage tenure. 

Agreeably to this rule of distinction, we find that escuage, 
which, under the name of scutage, was originally a composi¬ 
tion for personal service, was either knight's service or 
socage tenure. When the escuage which was to be paid 
was uncertain, being more or less according to the pleasure 
of the king or the assessment of parliament; then the tenure 
by escuage was a sort of knight's service. In the reign of 
Hemry II., escuage was assessed at the pleasure of the king; 
but after the Magna Charta of King John, it was assessed 
by parliament. When a tenant held by a certain escuage, 
that is, by a certain sum to be paid whatever might be the 
assessment, this was reckoned tenure by socage. 

Grand and petit serjeantie are two sorts of tenure but 
partially mentioned before this time, and probably were not 
much in use as distinct tenures, when the feudal system was 
in full force. Grand serjeantie is now said to be, where a 
man holds his lands or tenements of our sovereign lord the 
king by such services as he ought to do in his own proper 
person. It was called grand serjeantie , i. e. magnum ser* 
vitium, because it was a greater and more worthy service 
than tk€ service in the tenure of escuage. Tenants by grand 
serjeantie held of the king by knight's service, and were 
liable to ward, marriage, and relief; but not to escuage, 
unless he held by escuage and grand serjeantie. 

Petit serjeantie is said to be, where a man holds his lands 
of our sovereign lord the king, to yield to him yearly a bow 
or a sword, or such other small things. This was a sort of 
socage tenure by the rule above mentioned, because the 
tenant paid yearly a certain thing to the king, as a man ought 
to pay a rent. Besides, we learn from Magna Charta that 
tenants by petty serjeantie were liable neither to ward or 
marriage. Littleton says, that none could hold by either 
grand or petit serjeantie , but of the king, in which he 
agrees with Britton and Fleta; in Bracton's time, however, 
it appears to have been otherwise. He says, that tenants by 
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petit serjeantie might hold of others besides the king, and CHAP, 
that such tenants were called rodknights. . * 

Homage auncestrel was a species of tenure which time edw. iv. 
naturally produced, and of course was not likely to be an Litt. 1 . 143. 
object of notice at the early periods of the feudal system. 

It is now described to be, where a tenant and his ancestors 
held of the same lord and his ancestors time out of the 


memory of man by homage. It was so called on account of 
the continuance, by the title of prescription, in the tenancy 
in the blood of the tenant as well as in that of the lord. 


The peculiarity of this tenure was, that it drew after it and 
implied homage, and also acquittal; so that when the lord 
had received the homage of such tenant, he was bound to 
warrant the tenant when he was impleaded of the land held 
of him, and to acquit the tenant against any lord paramount 
of all manner of service: but, in order to give effect to these 
obligations, it was absolutely necessary that the privity and 
prescription should be strictly preserved, in so much that if 
a tenant aliened in fee, and took an estate again of the 
alienee in fee, though he held the land by homage, yet it 
was not homage auncestrel, and did not draw after it the 
warranty and acquittal above mentioned. There is no express 
mention of this tenure either in Glanville or Bracton; but lira**. fid. 
the latter author informs us that homage remained in force ' ’ 
between lord and tenant as long as any heirs remained on 
both sides, and as long as the tenant held his tenement, 
subject to the service which induced the obligation of 
homage; but when these failed, then the homage ceased, 
and could not be revived, except in the persons of others 
upon fresh ground. As this obligation between the lord and 
the tenant might be dissolved from a variety of causes, it is 
fair to suppose that there never were many examples of this 


tenure. 


It has already been stated, that gifts of land might he Taunt: hi 
• made to religious houses or persons, m liberam eleemosy- 
nam 9 in free alms, which was now called tenure in frankal- 
moigne. From what is mentioned respecting this tenure it Ante, p. 07 . 
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appears, that such gifts were more in favour of the church 
than they had been in the time of the Saxons, in whose gifts 
the trinoda. necessitas was invariably excepted, from all 
other exemptions and immunities. But gifts in lUteram et 
puram eleemosynam were, as Bracton informs us, excused 
from every service, and the donor and his heirs were bound 
to warrant the donee against all claims of the chief lord; but 
other gifts were made in his time simply in liberam elee¬ 
mosynam , which were not altogether exempted from the 
feudal burdens. At the period we arc now treating of, we 
find that tenants in frankalmoigne, in the proper sense of 
the term, were free from every earthly or temporal service, 
and were only bound before God to make orisons, prayers, 
masses, and other divine services, for the souls of the 
grantor and his heirs; but these tenants did no fealty, and 
could not be distrained for not doing these services. There 
was another kind of tenants in frankalmoigne, who, for 
distinction's sake, arc called tenants by divine service, be¬ 
cause they held of their lord, by a certain divine service, as 
to sing a mass every Friday in the week, or every year at 
such a day, Sec. These tenants did fealty, and might be 
distrained for not doing the service. Britton calls this latter 
kind of tenure simply anmonr. After the statute of Quia 
Emptorcs , 18 Ed. I., no gifts could be made by a subject 
in pure alms or in frankalmoigne, because none but the 
king could alien or grant lands or tenements in fee simple to 
hold of himself. 

Tenure in burgage is incidentally mentioned by different 
writers, from the time of Glanville to the present period. 
We now find it described to be, where lands or tenements 
within a borough were held of the king or some other lord of 
die borough by certain rent. It was called burgage from 
burg, which Lord Coke supposes to come from the Sax. 
borrhoe , more properly borh, a pledge; a borough signify¬ 
ing the same as a company of ten families which were one 
another's pledge; but the more probable derivation is from 
the Ger. burg, Sax. byrig, a walled or fortified town con- 
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ncctcd with the Gr. wt/pyoj, a tower, because, originally, all c, H A p. 
important places were fortified and walled in. According to L 
the feudal system, such towns were supposed to be held jf EKnv iv. 
either mediately or immediately of the king, from whom they j,j tt . 
received many privileges, among others that of sending bur¬ 
gesses to Parliament. 

This tenure in burgage is distinguished by several pecu¬ 
liarities arising from the customs of their boroughs, which 
differed from the common law of the land; but at the same ibid. icii. 
time formed a part of the common law. In some boroughs Autc. p. «3- 
it was, as before observed, the custom for the youngest son 
to inherit his father's tenements within the borough, which 
was known by the name of ltorough-Knglish, so called, as (<». in*, 
is supposed, because this custom first began in England. M0 * 

In other boroughs women used to have for their dower all Liu. *. 1CW». 
their husbands' tenements, and in others it was the custom 

for a man to devise bv will his lands and tenements, and the I,m1, 

0 

devisee might enter without livery of seisin. Hut no custom 1 ' u * 
was allowed to be good except it had been used by title of 
prescription, i. e. time out of mind. 

The last tenure entitled to notice, is that which was at T nmr 
this time distinguished expressly by the name of a tenure in 
villenago, which had been gradually rising into notice, and 
was, in the time of lira (ton, distinguished into pure vil- itr.-u-i.foi. 
lenage and villein socage, or privileged villenage. 

Pure villenage was the tenure, whereby the villeins by Purc viitm- 
birth originally held small portions of land to do ba>o ser- '*'* 
vices, as to plough the lord's lands, carry and spread the 
dung, and the like. The ser\ice in this ease was uncertain fol. 

" t t 20JJ 

and indeterminate, so that the villein did not know in the c ;il 
evening what was to Ik* done iu the morning, but was to do Litt.». 17 ?. 
what was commanded him. 

Tenants by villein socage, or privileged villenage, were PrMhgcj 
those who, though free in their persons, yet held their hinds 
by villein or base services. These were mostly to he found 
in the king '» demesnes, where they had been before the (’on- 
quest. In the disorders of the times, they were dispossessed 
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of their lands by the lords, to whom they were allotted, and 
afterwards permitted to hold them in villenage. Some of 
them held their lands by villein services, to plough the 
king's lands for a certain number of days, to furnish the 
court with provisions and the like, from which they gradu¬ 
ally acquired additional privileges and immunities. In the 
reign of Henry II., such tenants were known by the name 
of custumarii tenentes , because they held their lands, and 
performed their services, according to the custom of the 
manor. They had a greater certainty in their estate than 
those who held in pure villenage, for these latter held their 
lands absolutely at the will of the lord, so that they were 
not permitted to hold them against his inclination, nor quit 
them without his consent. On the other hand, tenants by 
privileged villenage became so attached to the soil as to 
acquire the name of adscriptitii glebes , and as long as they 
did the appointed services, they were not to be removed; 
and if ejected, it seems that they might, in Bracton's time, 
have an assize. Thus then, although said to hold at the 
will of the lord, yet it was understood to be according to the 
custom of the manor. It appears also, that even at this 
period that some of these tenants in villenage had acquired 
also the liberty of leaving their lands; for, although they 
could not alien them by deed, yet it should seem, from both 
Bracton and Britton, that they had the liberty of surrender* 
ing their lands into the hands of the lord, to the use of him 
to whom they had transferred their estate. In the reign of Ed. 
ward III., they had made such advances as to be permitted 
to adduce in the lord's court, in evidence of their title, the 
copy in the court roll, whence they were called tenants per 
roll selonque le volontc le seigniour. In the reign of 
Richard II. claims were set up by tenants holding in pure 
villenage, on the ground that they were also entitled to 
some of the privileges enjoyed by the villein sokemen: in 
consequence of which, a commission of inquiry issued, which 
probably terminated in favour of many of the claimants; 
and, at all events, established those claims which were 
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allowed. In the subsequent reign these tenants were de- chap. 
nominated tenants per le vierge, from the peculiar mode of t , 

conveying such an estate, namely, by means of a little rod, Enw. IV. 
which he who was going to surrender his tenements delivered 14 Hen. 4. 
into the hands of the steward or bailiff, according to the S4, 
custom of the manor. In the next reign they are expressly i Hen. a. 
called tenants per copie , which, rendered into English, was, m. ! 
according to the modem appellation, copyholder; so called, is. 
because they had no other evidence, concerning their tenc- 
ments, but the copy of the court roll. 

The modes of surrender varied according to the customs ibid. 78. < 

of different manors, sometimes by the delivery of a verge or 
rod to the bailiff or steward as before observed, sometimes 4 

by surrendering the lands to a bailiff, or to two probi hr,mi- ibid. 70. 
not of the lordship, to the use of him who was to have them 
in fee simple or fee tail, and they were to present this at the 
next court, and then he to whom the land was delivered was 
to have it by copy, according to the intent of the surrender. 

The custom of manors, however, in regard to the surrender H>»d. so. 
of such tenements, and other particulars respecting them, 
were very various; but there was one universal rule in 
regard to such tenants, that they could neither plead nor be 
impleaded in the courts of common law, only in the Lords’ 
court. Such was the origin of those tenants called copy- Bract. f«l. 7. 
holders, who, though very meanly descended, came, as 
Lord Coke observes, of a very ancient house. 

The tenure in pure villenagc, which Littleton calls sim¬ 
ply tenure in villcnage, as distinguished from tenants per 
copie and tenants per rierge, is described by him much 
after the manner of former writers, but as the condition of 
villeins improved, this naturally approached nearer and 
nearer to the above mentioned tenure, until they were 
finally lost under the general name of copyholders, with this Cop,,holder*. 
formal distinction, that the words “ at the will of the lord” are 
retained in the copies of Common copyholders or the tenants Ibid. c. 32. 
In pure villenagc, and left out in those of the superior copy- 
holders or tenants in privileged villcnage. 
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CHAP. The condition of villeins was, in many particulars, better 
/ than i fc bad been in former times. Although, according to 
Edw. IV. tbc old rule, whatever a villein acquired or possessed be- 
CondUion of i° n g e( i bis lord; yet, if a villein purchased land or goods, 
and aliened them before the lord entered, he could not 
recover; but this rule did not apply to the king, because 
the maxim wullum ternpm occurrit regi was applicable in 
such cases. A villein might have all manner of actions 
against any person, except his lord, in the time of Braclon ; 
and at this time he might also have an action against him 
in certain cases, as if a villein was made executor, lie might 
Flet. 2. c. 4. have an action of debt against his lord, if the latter was a 
Litt. s. 190. debtor t0 testator. He might also have an appeal for 
the death of an ancestor, and if found for the plainthT, he 
was enfranchised; a neif might also have an appeal of rape 
against her lord. If a villein became a regular, the lord 
could not seize his goods, but he might have an action 
against the sovereign of the house; so likewise, if a freeman 
married a neif, her lord could not take her away, but lie 
might have an action of damages against the husband for 
marrying liis neif without his license, llesiucs these 
relaxations in the law of villcnage, the condition of* 
villeins was considerably ameliorated by the concessions 
of their lords, and their number was continually de¬ 
creasing from the frequent practice of manumission or 
enfranchisement, which was now more common than ever, 
and might be effected in a greater diversity of ways, indi¬ 
rectly as well as directly; thus, if a lord made an obligation 
to his villein for a certain sum of money, or granted him an 
annuity, or made a feoffment of land or tenements, these 
and similar acts were all now considered as amounting to a 
manumission. 

Villeins were now distinguished into villeins by prescrip¬ 
tion, and villeins by confession, in open court; villeins by 
prescription were those whose ancestors had been villeins 
time out of mind. They were likewise distinguished into 
villeins regardant, and villeins in gross. Villeins regardant 
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were the original and proper villeins who belonged to the 
manor. Villeins in gross were such as had been transferred 
front one lord to another, and belonged to the person of the 
lord and not to the manor. 

While treating of tenures and services, there is another 
subject worthy of notice, namely, that of rents, which at 
this time was become a matter of some consideration. Kent, in 
Lat. rvdditus, a return, from reddo, to return, signified a 
return made by the tenant or lessee out of the profits of the 
land. We read of rents of different kinds in our ancient 
books, as redd it ns assisus, or rvdditus nssisev, rents of 
assize, so called because they were the rents of the freeholders 
and ancient copyholders, which were fixed by the assize and 
could not he varied. Those of* the freeholders were called 
rvdditus cajtitalvs, chief rents, and both were named quicti# 
rvdditus , quit rents, because the tenants thereby went quit 
or free from all other services. These rents were likewise dis¬ 
tinguished by the names of rvdditus at hi, white rents, or 
blanch farms, when they were paid in silver, and rvdditus 
vigri, black mail, when the rent was paid in work, grain, 
or base metal. Another kind of rents were termed Ice-farm 
rents, not on account of the mode of* payment, hut because 
of the perpetuity of the rent, it being a perpetual farm or 
rent, issuing out of estates in fee; which, according to llrit- 
iou, was the true value of the land more or less, and was, 
for the most part, omvfourth of the value, although it is 
supposed, that not the quantum of the rent, but the perpe¬ 
tuity, was essential to create a fee farm. This was a spe¬ 
cies of socage tenure, and was originally cnlled/rYow hlanva , 
or blanche farme. 

Littleton distinguishes rents into rent service, rent charge, 
and rent seek. Kent service was where a tenant held by 
homage, fealty, or any other service, and a certain rent. 
If such rent was not paid on the day, the lord might, by the 
common law, distrain for it, although the gift was not made 
by deed. Kent charge was where a rent was reserved by 
deed, with a clause enabling the donor or lessor and his 
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heirs to distrain; it was so called in distinction from rent 
, service, because it arose by force of the deed. Rent seek 
was where the grant was made without such clause of dis¬ 
tress. 

Not only the subject of rents, but every other particular 
respecting landed property, had undergone such changes as 
to affect the old law of tenures. The connexion between 
the landlord and tenant, and their mutual obligations, were 
daily growing weaker, and tenures were now considered 
principally in regard to the interest which a man had in his 
lands and tenements. Whence the language of the law 
underwent a corresponding change. A man's interest in his 
lands and tenements, as regarded the quality, quantity, and 
duration of that interest, were denoted by the word estate, 
which, from the Latin status and sto, to stand, signified 
what wa6 fixed or permanent, or what might be reckoned 
upon. Instead of a feud we read of a fee, which was a cor¬ 
ruption of that word, and was employed to denote the 
highest interest a man could have in lands and tenements, 
and from which all inferior interests were derived. 

A fee was divided into a fee simple and fee tail. A fee 
simple was equivalent in signification to an absolute inhe¬ 
ritance, or an estate of inheritance in the most extended 
sense of the word. A fee tail was only a limited inheritance, 
or an inheritance which was limited to certain heirs, from 
the word talliare , to cut, as before observed. 

Other estates were not estates of inheritance, but of free¬ 
hold only, as that of tenant in tail after possibility of issue 
extinct, tenant by curtesy, tenant by dower, and tenant 
for term of life. The first kind of estates, which was derived 
from estates in tail, is mentioned in the reign of Edward 
III., and is described to be where tenements are given to a 
man and his wife in special tail; if one of them die without 
issue, the survivor is tenant in tail after possibility of issue 
extinct. Such tenants, although only tenants for life, yet 
having once had an estate of inheritance, were not to be 
impeached of waste. Tenant by curtesy, which was of a 
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much earlier date, has already been described, also that by c H A P. 
dower; but there are five kinds of dower mentioned in this v , XX - L , 
day, namely, dower by the common law, dower ad ostium e dw> jy. 
ecclesice, and dower t\v assensu patris , which have already 
been spoken of; also, dower by the custom, that is, by the 
custom of any town or borough, as that the wife should have Litt. ». 37. 
the half or the whole of her husband's lands and tenements; 
and lastly, dower de la pluis beafe , that is, literally, dower IbiJ - 48 * 
of the fairest tenements, which in certain cases a woman 
might, according to the judgment of the court, then choose 
from her husband's lands or tenements held in socage. 

Tenant for term of life was distinguished into tenant for the r»«. 
term de sa vie , of a man's own life, when a man let lands for 
the term of the life of the lessee, and tenant pur autre vie , 
when a man let lands for the term of the life of another. 


Among the estates which were less than freehold, was Estates lest 
that of tenant for term of years, and tenant at will. The 
laws regarding these kinds of estates were now, owing to 
their frequency, more nicely defined than they had been 
heretofore, and in a manner conformable to the law as it 


exists at present. Tenants per copie, or copyholders, were, 
as before observed, said to be tenants at will, because their 
estate originally was not less precarious ; but such tenants, 
at the time we are now treating of, might have an estate 
equivalent to a freehold, for they might hold lands in fee 
simple, fee tail, or for term of life, according to the custom 
of the manor, or the nature of the estate which was first 


granted. Tenant by statute merchant, and statute staple, Co. Inst. 

or elegit , were said to hold their lands or tenements nt libe- 

rum tenementum , in the manner of a freehold ; but it was 

not a freehold, only a chattel, which should go to the exc- 28 An. 3 . 

cutors, and if the executors were ousted they could have an 


assize. 


There was another kind of estates described under the Conditional 
name of estates upon condition, to which conditions were 
annexed, arising from some pecuniary consideration, as when 
a roan by deed infeoffed another in fee simple, reserving to 
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him and his heirs yearly a certain rent, on condition that if 
the rent was behind, it should be lawful to the feoffor and 
his heirs to enter. Brae ton speaks largely of conditional 
gifts ; but these were mostly limitations of the inheritance 
to particular heirs, that by the statute Dr Danis were con¬ 
verted into estates tail, for the rents and services of the 
feudatory were considered by feudal writers as conditions 
annexed to the lief, so that if he neglected to pay the one 
or perform the other, it was understood that the lord might 
resume the fief. In process of time numerous other condi¬ 
tions were introduced, to suit the convenience or humour of 
the donor, which were termed express or conventionary, and 
the fiefs to which such conditions were annexed were termed 
improper fiefs, and at the period we are now treating of they 
had acquired the name of estates upon condition. One of the 
principal estates of this kind, which has continued to the pre¬ 
sent period, is that of the mortnnm vadium, in Fr. mor/gagr, 
i. e. dead pledge, which, as Littleton observes, was so called 
because it was doubtful whether the feoffor or mortgagor 
would pay the sum at the time limited, and if lie did not, 
then the land which was put in pledge was dead to him, and 
if he did pay, then it was dead to the feoffee or the mort¬ 
gagee. In the time of Glanville, this species of security 
was not much favoured in law, but it appears to have been 
more so in the time of Richard II., for Sir Matthew Hale 
observes, that in the 14th year of this king the parliament 
would not admit of redemption. As this would, however, 
contrary to the spirit of the times, have encouraged alienation 
by means of mortgages, it appears that courts of equity soon 
after admitted, that although a mortgage was forfeited, by 
the non-fulfilment of the condition, yet if the estate were of 
greater value than the sum lent thereon, the mortgagor 
might, at any reasonable time, redeem his estate by paying 
the mortgage, principal, interest, and expenses; which pro¬ 
ceeding was afterwards denominated Equity of Redemption. 

Besides the above estates, which were considered sole, 
there were also others that might be enjoyed by more than 
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tmc person, the law of which is fully defined at this time. 
The owners of joint estates were either parceners, joint- 
tenants, or tenants in common. 

Parceners were cither parceners by the common law, or par¬ 
ceners by the custom. When daughters took an estate in 
fee or in tail, they were parceners by the common law, and 
were considered as one heir in conformity with the principle 
laid down by Bracton, “Jus desccndit quasi uni lieredi 
propter juris unitatem." 

Where lands, as by the custom of gavelkynd, descended 
to all the sons equally and in parcenary, they were called 
parceners by custom; for in this case the sons were parceners 
in respect of the custom of the fee or inheritance, and not 
in respect of their persons as the daughters. 

When a partition was desired by any of the parties, it was 
either made by agreement, or where that could not be 
effected, then they might have a writ called a breve tie par- 
fiJione facirnda , which is mentioned by Bracton, whereby 
the unwilling parties might be compelled to make partition. 

There w as another sort of partition which arose from gifts 
in frank-marriage, as if a man was seised in fee and had two 
daughters, and on the marriage of the eldest he gave lands 
in frank-marriage, and afterwards died seised of other lands 
of greater value, it was a rule in that case, that neither the 
husband nor the wife should have any property in such rem¬ 
nant of the estate, unless they would put the lands held in 
frank-marriage, into what w'as now termed hotchpot, from 
hodge-podge a pudding, farrago or mixture, which is 
alluded to by Bracton and subsequent writers. 

Where of three parceners one wished to make partition, 
and two to hold in parcenary, then one part might be 
allotted in severalty to the one who wished it; but this could 
only be where the partition was by agreement, for if made 
by force of a writ, each was to have her part in severalty. 

Where lands were granted or leased to two persons to hold 
to them and their heirs, or for term of another man's life, 
by force of which feoffment or lease they were seised, they 
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were joint-tenants. They were so called because lands or 
tenements were conveyed to them jointly. They were con- 
junctim feoffiiti , or qni conjunct}m tenuernnt, and were 
formerly called participcs ct non hceredes. Joint-tenants 
were distinguished from parceners in many points, particu¬ 
larly in this, that they came in by purchase, that is, by the 
act of the parties, and that the surviving tenant in joint- 
tenancy, was to have the entire estate to himself, whatever 
it was. 

Tenants in common were such as held lands or tenements 
in common, so as to take the profits in common. The prin¬ 
cipal difference between joint-tenants and tenants in com¬ 
mon was, that joint-tenants had the land by one joint title 
and in one right, and tenants in common by several titles: 
thus, if one joint-tenant, or one parcener, aliened in fee to 
another man, the alienee held in common with the other 
joint-tenant or parcener, because they came in by different 
titles or feoffments. Neither joint-tenants nor tenants in 
common were at this time compellable to make partition, but 
the common law on this point was afterwards altered by 
statute. 
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CHATTER XXVI. 

EDWARD IV. 

Modes of Conveyance .— Gift, Feoffment , and Grant.—I Avery of 
Seisin. — Fines. — Recoveries. — I/jcj. — Lease. — Release .— 

Lease and Release. — Confirmation. — Exchange. — Surrender.— 

Defeasance. — Attornment. — Different hinds of Possession .— 

Droit Droit .— Ousters of Freehold. — Disseisin. — Intrusion .— 

Abatement. — Deforcement.—Remedy against Disseisin.—Entry. 

—Continual Claim.—Congeable Entry.—Descent that tailed 
Entry. — Discontinuance. — Remitter. — Abeyance. — Personal 
Property. — Contracts .— Criminal Law.— Treason .— Murder. 

—Larceny .— Voluntas repuiabitur pro Facto. — Challenges .— 

Principal and Accessory. 

From the consideration of the nature of estates, we arc f- 11A p * 

\xvi. 

led to that of the modes of creating and conveying estates, v ^ / 

as also of many other particulars respecting them, the law of Edw. IV. 
which had undergone some change since the period when Modes of 
this subject was treated of. conveyance. 

A gift, donatio , was, as before observed, the original term aft . feof¬ 
for the principal conveyance, but we find from Br acton that 2™/’ 
the term feoff ament urn, feoffment, had come into use in his iiract.ful! 
time, and was applied to a gift of corporeal hereditaments, ,r>3, 
as lands and tenements, which distinction is expressly con¬ 
firmed by Britton, a subsequent writer, who says, “ done Writ. c. 34. 
est nosme gcncrall plus que nest feoffment, car done est 
generall a touts choses moebles et nient moebles, feoffment 
est riens forsque del Boyle."’ From Littleton we learn that 
the terms gift, feoffment, and grant, were in common use in 
his time. A gift was not confined to a gift in tail; a feofl- 
ment, originally employed to signify donatio ftrdi , was now Liu L 
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used to signify the gift in fee of corporeal hereditaments, and 
grant rotuumtsio, a term of later introduction served to denote 
a similar gift of incorporeal hereditaments, as advowsons, com¬ 
mons, and the like. lie who made a gift was called the 
donor; he to whom the gift was made, the donee; he who 
made a feoffment was the feoffor, and he to whom it was 
made, the feoffee ; and by the same rule the grantor was dis¬ 
tinguished from the grantee. 

Between the gift, feoffment, and grant, there was a further 
distinction as to the mode of performing the conveyance. 
The two former required the solemnity now called livery of 
seisin, which by Bracton is particularly described under the 
name of traditio seitsince. Livery of seisin was now’, as in 
his time and also before, performed by some solemn act, as 
by delivery of the ring of a door or of a turf and the like, 
which Lord Coke calls livery in deed, when the feoffor and 
feoffee or their attornies, both holding the deed of feoffment, 
and the ring of the door, &c. the feoffor says, “ Here I de¬ 
liver you seisin and possession of this house in the name of all 
the lands and tenements contained in this deed, according to 
the form and effect of this deed.'” Livery might also be 
performed by words without any ceremony or act, as if the 
feoffor being at the house-door said, “Herd deliver you seisin 
and possession,” &c. There was likewise what Lord Coke 
calls livery in law, when the feoffor said to the feoffee, 
being within view of the house or land, “ I give you yonder 
land, &c. to you and your heirs.” This appears to have 
been the same in Bracton 1 s time, for he speaks of “ seisina 
per effectum ct per aspectum.” 

It is necessary to observe, that in all cascsi where a free¬ 
hold should pass, whether by deed or without deed, it was 
needful to have livery of seisin, as in a lease for a term of 
life; but in a lease for a term of years it was not necessary, 
because in this latter case no freehold should pass. 

In regard to incorporeal things, as they were neither tan¬ 
gible nor visible, they could not pass by livery; but it ap¬ 
pears, tliat in Bracton 1 * time they passed by the agreement 
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of tlie parties agreeing together, with a view of the thing to 0 IIA 1\ 
which it belonged, and confirmed by the actual uses of the t / 

incorporeal thing. Thus an advowson might be given by a Ejnv 1V 
view of the church to which it belonged, and when the donee 
had actually exercised his right of presenting to the church, 
lie acquired seisin. At the period we arc now treating of, Litt.s. in a. 
incorporeal things could not be granted but by deed, whence ( 1 ^’j lnht ‘ 
arose the distinction between tilings lying in grant and pass¬ 
ing by livery. 

Besides, it was necessary in all feoffments and grants to Litt. s. 1 . 
have these words, “ to have and to hold to him and his 
heirs," for these words “ his heirs," made an estate of inhe¬ 


ritance. l*’or if a man purchased lands by these words “ to 
have and to hold to him for ever," or by these words “ to 
have and to hold to him and his assigns for ever," in such 
case he would have only an estate for life. 

Of fines, as a mode of conveyance, sufficient has already Fim . 
been said to explain its nature and properties. Lord Coke 
observes, that a fine was a feoffment of record. 

A recovery was now beginning to be turned to the use of Common 
conveying lands, which has since been distinguished by the r ‘ ,, ‘ <raTI,f * 
name of a Common .Recovery. Recovery, in Latin revupe- 
ra/io, signifies generally the restoration of any thing by the 
judgment of a court of law. A recovery might either be Plowd. ft7. 
real, when it was obtained upon a real plea; or feigned, 4,{0 ’ 
when it w r as given upon a default or feigned plea set up by 
the tenant. 


As judgments, whether obtained upon a real or a feigned 
plea, were of equal force and efficacy to vest a free and abso¬ 
lute estate in fee simple in the rceovcror, feigned recoveries 
were frequently resorted to as a mode of transferring an 
estate which could not he conveyed by any other form of 
law, and are said to have been first employed by the eccle¬ 
siastics to elude the statute of Mortmain. To prevent such 
collusive transfers to the clergy, the statute of West. 2 and 
Gloucester, made several express provisions for the preven¬ 
tion of feigned recoveries by tenant in dower, by the curtesy 
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or in tail, after possibility of issue extinct, or by tenant for 
life, to the injury of the reversioner or of the termor. Al¬ 
though there was no express provision by statute to protect 
the issue in tail against a recovery suffered by the donee, 
yet so thoroughly did the courts concur in the view of the 
nobility, at whose instance the statute De Donis was passed, 
that, according to the spirit rather than the letter of that act, 
for many years they discountenanced feigned recoveries, 
especially where they were to the prejudice of the issue in 
tail. Thus we find, that even as late down as the preceding 
reign, when a writ of right was brought against the tenant 
in tail and he made default, the court, though compelled to 
pass judgment, because the whole proceeding was strictly 
according to the forms of law, yet did so with extreme 
reluctance. Nevertheless, as the opinion had now once been 
entertained, that a recovery would have the effect of barring 
the issue, it is not surprising to find, that it had gained a 
footing in this reign, particularly as a new device had been 
hit upon that served more thoroughly to conceal the nature 
of the proceeding from the court; this was by the tenant 
making his defence, and vouching over a warrantor who 
made default, when judgment was given for the tenant 
against the warrantor, and for the demandant against the 
tenant. The decision of the court, in a case well known by 
the name of Tal tar urn’s case, is generally looked upon as 
having set this question at rest, it having there been unani¬ 
mously held, that a recovery by default of the vouchee was a 
bar to the issue in tail, founded on the principle already 
admitted, that the tenant might recover a rccompcncc in 
value from the vouchee. From this period recoveries be¬ 
came more and more general, until they were recognised as 
a regular mode of conveyance, retaining at the same time 
all the forms of a judicial proceeding as they had when they 
were real actions. 

Another mode of conveyance very similar to recoveries, 
was that of uses, the invention of which is also ascribed to 
the ecclesiastics, for the purpose of evading the statute of 



ENGLISH LAW. 


37D 


Mortmain. Although no mention is made of them in this 
statute, yet the circumstance is probable, as the practice of 
uses is evidently derived from the civil law, and answers to 
the Fidei-commissum of the Homans. Hy the Homan law, 
many persons were incapable of being constituted heirs, such 
as exiles, unmarried persons, and those who had no children. 
Wherefore it had become the practice to convey the inhe¬ 
ritance to one person in confidence, that he should dispose 
of the profits at the will of another; which was called fidei- 
commissum , the person so constituted heir being named 
hcercs Jidunarms, and the person for whose benefit the 
devise was made heercs fidei-commissarius ; who, having, as 
the Homan lawyers called it, a sort of right by curtesy, jus 
prerarimn, could have no remedy by the law against those 
who chose to convert the property so devised to them, to 
their own use. The emperor Augustus first favoured the 
interests of such heirs, and directed the consuls to take 
cognizance of cases, where a breach of trust was complained 
of, in consequence of which one pretor, called Jidci-commis- 
sarius , was appointed to hear and determine causes of that 
kind. In the reign of Claudius two pretors were chosen, 
and the emperor .1 ustinian extended still further protection 
to the fuercs fidei-commissnriux , by a law requiring all per¬ 
sons who were constituted heirs for the benefit of others to 
execute the trust reposed in them, unless they could prove 
that the testator had not created a fidei-commissum. 

On the introduction of uses into England, the cestui que 
use, or the person to whose use the estate was raised, was, 
like the hcprcs'fidei-commissarius of the Homans, entirely 
dependant on the good faith of the party to whom the estate 
was conveyed, and woidd have had no remedy, if the 
Chancery, by its equitable jurisdiction, had not furnished 
him with one. To this end, the writ of subpoena, as before 
observed, is said to have been invented, or, more properly, 
first employed, by John de Waltham, bishop of Salisbury, 
whereby feoffees to uses were compelled to answer in this 
court respecting such trusts; and upon the truth of the 
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matter appearing, the cliancellor would decree such execu¬ 
tion of the use, as the feoffee in conscience was hound to 
make. It was originally held, that a subpoena lay only for 
the feoffee, and not for his heir and alienee; but it appears 
that, in the preceding reign, it would lie against the heir, 
and all such alienees as had purchased without a valuable 
consideration, or with an express notice, of a use; but a 
purchaser for a valuable consideration, without notice, might 
hold the lands discharged of the use. 


ttro-Abmlg. Uses might be assigned by Fccrct deed between the par¬ 
alyse. si. ties, or be devised by last will and testament; for, as the 
legal estate was not transferred by these transactions, any 
instrument declaring the intention of the parties was binding 
in equity. 

Uses were not liable to any of the feudal burdens, par¬ 
ticularly not to escheat or forfeiture, wherefore they were so 
frequently resorted to during the civil wars between the 
houses of Y ork and Lancaster, for the protection of private 
families from the effects of attainders which followed the 
triumphs of either party. 

Another circumstance attending a use was, that no wife 
could be endowed, nor husband have his curtesy for a use; 
for the cestui que use had no seisin of the land, wherefore 
it became customary, when estates were put in use, to settle 
before marriage some joint estate to the use of the husband 
and wife for their lives, which was the original of the modern 
jointures. 

itro.Ab. tit. Lastly, a use could not be extended by clegit , or any 
Execution. 0 th er process at common law, for the debts of cestui que use; 

“ for,” observes Mr. Justice Blackstonc, “ being merely the 
creature of equity, the common law, which looked no further 
than to the person actually seised of the land, could award 
Itacon on no process. A use was, in fact, a species of property 

* JsC8 ' totally unknown to the common law, and in consequence of 

the abuses to which it had given rise it had been eyed by 
the legislature as a fraudulent proceeding, against which 
Ante,}>.2G2, several enactments were made in the reigns of Edward III-, 
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Richard IT., Henry IV., Ilenry VI., to render the lands of 
cestui quc. use liable to he extended by bis creditors. 

That the common-law courts should be disinclined to 
take cognizance of any such proceedings may naturally 
be accounted for from the light in which they viewed 
this transaction. As low down as the 7th of Henry VI. we 
find it stated by'one of the judges, that if a man made a 
feoffment, with a proviso that he himself should take the 
profits, it was a thing not allowed by law, and altogether 
void : but, towards the latter end of this reign, it was held, 
that such a feoffment to the heir and a stranger, and to the 
heirs of the heir, was lawful, and no collusion. In the 4th 
of this king, we read, in a case where A. infeoffs 11. to the 
use of A., that 11. is, in the language of modern times, said 
to be seised of the land to the use of A., and who only 
infeoffed him to his use and confidence, upon which the 
court declared that, “ In the-Chancery, a man shall have 
his remedy according to the intent of the feoffment, and 
according to conscience; but, in the Common Pleas, and in 
the King's Bench, according to the course of the common 
law, it is otherwise, for the feoffee shall have the land, and 
the feoffor shall have nothing against his own feoffment, 
though it was only upon confidence." So strongly did the 
common law incline to favour the legal owner, that if the 
feoffee died, it was held that his heir became absolutely 
owner, discharged of the use. On the same ground, where 
the cestui que use was attainted, or died without a will, it 
was held, that the lord was not entitled to the use, nor was 
the heir; but it was thought that it should belong to the 
feoffee. Such was the state of the law of uses at common 
law and in equity at this period. There will be occasion to 
revert again to this subject hereafter. 

A lease, from the French laisscr , and the German tasscu , 
to let, or give leave, was a conveyance by which an estate 
for life, for years, or at will, was created. These estates 
were originally granted to husbandmen, who every year 
rendered some equivalent in provisions or money, in the 
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CHAP, shape of rent, to their lessors or lords, and were for some 
t ', time but little considered in law, as they amounted to little 
Enw. IV. more than a leave or permission to hold the land at the will 
of the owner; and those who held them being for the most 
part in the condition of villeins, were regarded in no other 
light than servants or bailiffs of the lord, to whom they were 
expected to account for the profits at a stipulated rate. 
But, as it was soon felt that the cultivation of the land 
required the occupier to have a more permanent interest in 
the soil, these husbandmen gradually acquired a larger 
estate, and the length of leases was considerably increased. 
Mir. c. 2. The Mirror says, that, by the ancient law, no leases were 
b. 27. granted for longer than forty years ; but this appears to be 
Bract, ubi one of the unauthorized assertions of that writer; for Bracton, 
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who wrote at a much earlier period, speaks of leases indefi¬ 
nitely long, exceeding the term of human life; and Madox, 
in his collection, gives examples of leases for eighty years 
and longer; and, in the time of Edward III., they were 
extended to some hundreds of years. 

In proportion as the feudal restraints were removed, and 
wealth began to be circulated among the different classes of 
the community, this kind of temporary estate was more 
readily granted by lords, and more eagerly sought after by 
tenants; wherefore it naturally grew into consideration in 
law. Provision was made by the stat. of Gloucester to pro¬ 
tect the rights of termors against the effects of recoveries; 
and it appears y as before observed, that a lease for the term 
of life, in the time of Littleton, was the next estate in value 
to a gift in fee whereby a freehold passed; and that to give 
effect to this conveyance, livery of seisin was necessary. 

A release was an old mode of conveyance, as before 
mentioned; which, by Flcta, is termed chartn de quieta 
clamantia. Releases were of two kinds, namely, a release 
of all the rights which a man has in lands and tenements, 
and releases in actions. A release, in the first sense, might 
enure or take effect in four different ways, viz., 1. By way 
of milter Testate* that is, of passing an estate, as when one 
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of two coparceners released all his right to the other; this c IIA P. 

* ^ XX VT 

was to enure to make an estate. 2. By way of mitter le v ^ 
droit , that is of passing a right, as when a man released to a Kdw> iv 
disseisor all his right, whereby the disseisor acquired a right, ]j tti , S04 _ 
and his estate, which was before wrongful, was made lawful. 

3. By way of extinguishment, as when a lord released to his 
tenant all the right he had in the seigniory; this went to 
the extinguishment of the rent. 4. By way of enlargement, IWd - 
as where there was tenant for term of years or life, remainder 
to another in fee, and lie in the remainder released all his 
right to the particular tenant and his heirs; this gave him ibid. 465. 
an estate in fee simple. To make releases operate in this Ibid, 459. 
manner, it was necessary that the releasee should be in 
actual possession, so that there might be a privity of estate 
between the lessor and lessee, and that there should be 
words of inheritance in the deed. From this last pro- Lease a»i 
perty of releases, these might be occasionally, and were rclMKm 
at this period, used as a means of transferring the freehold. 

When any one wished to enlarge the estate of another, a jj- Hcn - R - 
deed of lease for three or four years was made to the party Reeve*’ Hi*, 
intending to purchase, and soon after he had entered on m * 
possession, a release of the inheritance was given him, by 
which he became seised of the fee simple, the same as by 
feoffment, with livery of seisin. This afterwards became an 
established mode of conveyance, under the name of lease 
and release. 

A confirmation is another old form of conveying the free- Confirma- 
hold, the properties of which were now more nicely defined. 

It originally signified the strengthening of an estate already 
created; but it sometimes acquired, by the addition of 
certain words in the deed of confirmation, the force of 
enlarging an estate. At the period we arc now treating of, 
a confirmation possessed many of the properties of a con¬ 
veyance ; and is defined by Lord Coke to be the conveyance Inst. 295. 
of an estate or right in esse; whereby a voidable estate was 
made sure and inavoidablc, and a particular estate was in- riot? i.V. 8 
creased and possession perfected. “ C onfi rmat io, r> say s Brae ton, c. u. 
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tc omncR supplet dcfcctus." But although it might make a 
defeasible estate good, it could not work upon one that was 
void in law. 

The proper words of a confirmation were, dedi coneestd 
et emifirmavi; but the words dedi and ronressi had the 
Iiitt. s. 531. same force as confirmnri in some cases; as when the dis¬ 
seisee made a deed to the disseisor, with the words, quad 
dedi and quod roneessi , such a deed was a confirmation. 
Bracton also alludes to the same thing. 

A confirmation had many properties in common with a 
release, and also many points of difference. If a disseisee 
confirmed the estate of the disseisor, it was good for ever; 
though the confirmation was only for life or years, or even 
for a day, still he confirmed his estate, which was a fee 
simple. In this, a release and a confirmation agreed, 
except that, in the case of a confirmation, it was not neces¬ 
sary for a disseisee, as in the case of a release, to specify the 
estate he meant to give; for, when the disseisor’s estate 
was confirmed, he had then a fee simple. A deed of con¬ 
firmation was in some cases good and available when a 
release was not; as if a man let to another, for term of his 
life, who let the same for a term of forty years, by force of 
which he was in possession, if he by his deed confirmed the 
estate of the tenant for years, and after the tenant for life 
died during the term of years, he could not enter into the 
land during the said term. So, if a disseisor made a lease to 
another for term of years, and the disseisee released to the 
termor, the release was void; but a confirmation would have 
been good and effectual. 

An exchange like the two preceding, was, as before shown. 
Ante, p. »2. ver y f rt ,q Uen t mode of conveying estates, the properties of 
Litt. s. C5. which were defined at this time. An exchange of tenements, 
without deed or without livery of seisin, was good, provided 
the estates which both parties had in the lands so exchanged 
were equal; that is, that if the one had a fee simple in the 
one land, the other should have a like estate in the other; 
hut of things that lay in grant, it was necessary that if. 
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should be made by deed. The word excambium was requi¬ 
site, as it could not be supplied by any circumlocution. 
Hesides, it was necessary that there should' be an execution 
by entry or claim in the life of the parties. 

Surrender, sursum redditiu , was, as the term imports, 
the rendering or delivering up an estate, of which there 
were two kinds mentioned in this day; namely, the sur¬ 
render by custom of lands lioldcn by copy, or customary 
estates in the lord's court, as before described; and the 
common-law surrender, which is defined by 1 ,ord Coke to be 
the yielding up an estate for life or years to him that had an 
immediate estate in reversion or remainder, wherein the 
estate for life or years might drown by mutual agreement 
between the parties. A surrender might be made without 
livery of seisin, but it was necessary that the surrenderor 
should be in possession. 

Defeasance, or defeazance, from the French defairi\ to 
defeat, was an indenture or deed made at the same time 
with a feoffment, or any other conveyance, which contained 
certain conditions, upon the performance of which the estate 
might he defeated. Uracton appears to allude to such 
defeasible estates when speaking of any donation made by a 
person under the influence of fear. That this mode of con¬ 
veyance was in use at this period, and long before, although 
not expressly mentioned by name, may be gathered from 
Littleton. 

Connected with the subject, of conveying estates was that 
of attornment, the general nature of which has already been 
explained at a time when, although not mentioned by 
Glanville, it might be supposed to form a part of the feudal 
system of England, as it was known to do of that of other 
countries. Uracton, and subsequent writers, treat of it as 
far as regards the agreement of the tenant to the grant of 
a lord; but the subject was now considered more at large, 
and in different points of view. An attornment was either 
express or implied. An express attornment was when the 
tenant, after hearing of the grant, said, “ I attorn to you; 


C H A P. 
XXVI. 

E»w. IV. 

Surrender, 


Ame.i>.:w;7. 
Litt. s. 

Inst. XUS. 


Co. Inst. ."*(1. 
Ibid. XiiS. 


Dt'frnanin', 


Bract till 

1«, 17- 


Atii'rimnnt . 
Ante, j». ilC. 


Litt. s. I. 
Bract. fii]. 
til. 

Britt, lit.'). 
Flet. 1. 3. 
c. G. 




386 


HISTORY or 


CHAP 

XXVI. 


Edw. IV. 


Litt. s. 559, 
et sccj. 

Co. Litt. 
310. 

Litt. 560. 
Co. Inst. 
309. 


Litt. s. 551. 


Ibid. 554, 
et seq. 


Ibid, 556. 


I agree to, or am content with, the grant C* or words to that 
effect; and then delivered to the grantee a penny, by way 
attornment. An implied attornment, or an internment in 
law, was, in divers cases, as the; acceptance of a grant by the 
husband of the grantee, or the payment of rent or services to 
the grantee; these were among the number of attornments 
by law. To both these kinds of attornment there was this 
inseparable incident, that the tenant was to have notice of 
the grant; and therefore it was adjudged, that if a bailiff 
of a manor, who used to receive the rents of the tenants, 
purchased the manor; and the tenants, having no notice of 
the purchase, continued the payment of the rents to him, 
this was no attornment. 

An attornment was to be made in the Life of the grantor 
and grantee, or the grant was void ; but such was the force 
of attornment, that if the lord made a second grant, and the 
tenant attorned to the second grantee, lie would have the 
services, and a subsequent attornment to the first grantee 
would be void. 

None ought to attorn but he who was immediately privy 
to the grantor; thus, if the tenant made a lease for life, or 
in tail, reserving a reversion to himself, the reversioner, and 
not the lessee for life or in tail, was to attorn ; for he in the 
reversion was tenant to the lord; so in case of lord, mesne, 
and tenant, the mesne was to attorn, and not the tenant por- 
avail; but, on the grant of a rent-charge or rent seek, it 
was otherwise, for the tenant of the freehold in that case was 
to attorn although there was no privity. 

Resides the grant of seigniories and rent, wherein the law 
of attornment was agreeable to ancient practice, Littleton 
speaks of attornment in other cases: as when a man let lands 
for term of years, and then granted the reversion to another; 
if the tenant for years did not attorn to the grantee, the grant 
was void; but, if he did attorn, then by such attornment 
the freehold would pass to the grantee without livery of 
seisin : the same was the case in the grant of a remainder. 
Where a grant was made by fine, a grantee might do more 
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before attornment than where the grant was made by deed; 
for a conuscc by fine before any attornment might take 
benefit thereof, to have the wardship of the body or lands, 
to take a lieriot or the tenancy, by way of escheat and the 
like ; but the lord could not distrain for relief, because no 
action could be sued without attornment. This doctrine of 
attornment, though flowing as a natural consequence out of 
the feudal system, nevertheless survived the abolition of" 
military tenures, and continued until lately to form a com¬ 
plicated branch of the law. 

Having taken a general view of the state of the law 
respecting the creation and conveyance of estates, wc have 
next to consider the various manners in which possession to 
estates might be lost. For illustrating this point, recurrence 
may be had to the early writers, when cases of wrongful 
possession were most frequent, and the law respecting them 
was more thoroughly discussed, llraeton, in defining the 
title to lands and tenements, discriminates nicely between 
the different degrees of possessin, jus, and prop rictus. 
According to him, there was a nuda pedum posit in , as in 
the case of intrusion, where there was minimum possession is 
and nihil juris. Another sort of possession was clandestine 
and precarious, inasmuch as it was gained by violence; this 
had pnrum possession is and nihil juris. A third had 
tflif/uitl jmsscssionis and nihil juris , such as that which 
belonged to a term of years, where only the usufruct was 
enjoyed. Sometimes there was mull urn possession’! s and 
nihil juris; as in an estate for life, by dower, and the like. 
When a person had the freehold and the fee, he had plus 
jHMsessionis and multum juris. When a person had the 
freehold, the fee, and the property, then lie was said to have 
plnrimnm posscssionis and plurimum juris , or the droit 
droit , as it was otherwise called. 

When any one gained the possession without the jus, or 
title, this wrongful possession had acquired, even in the 
reign of Edward III., the name of ouster of freehold, or 
ousting a person of his freehold, of which there were dif- 
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Enw. IV. Disseisin, the first and most important of these ousters, 
Dixxritin. was, as before observed, the depriving one of his seisin. 
Ante, p. li 8. Seisin was a term of strictly feudal import, denoting the 
completion of that investiture by which the tenant was 
admitted into the tenure, and without which no freehold 
Oo.Tnst.2fir». could be instituted. This might be cither in deed, as by 
the tenant who was in actual possession; or in law, as by 
those who were in remainder or reversion. Disseisin, therc- 
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fore, in the first instance, implied literally the turning a man 
out of his seisin, and usurping his place and relation; but 
the term was afterwards extended to any action which ob¬ 
structed a person in the use of his freehold; as, if any one 
dug in another's land, or put sheep thereon, under a claim of 
easement; this was disseisin in the time of Glanvillc, and 
subsequently; but it was necessary, in order to constitute 
any act a disseisin, that it should be accompanied with a 
claim, otherwise it was a trespass. Agreeably to this view of 
disseisin, the denial of rent, or the preventing a landlord 
from taking distress for his rent, was held to be a disseisin ; 
and so likewise, in order to avail oneself of the more com¬ 
modious and easy remedy by assize, a person might also 
suppose or admit himself to be disseised, when, in reality, 
he was not, which was called disseisin by election. 

Intrusion, in Latin intrusion was another species of ouster 
of the freehold, which is explained by Bracton to be an 
unlawful entry into lands or tenements, which were void 
of any possessor by him, who had no right whatever to the 
same; and, in his time, it appears, that intrusion might be 
to the prejudice of the heir, or of him in reversion or 
remainder; but afterwards this term was confined to the 
ousting of him in reversion and remainder, as distinguished 
from abatement. An intrusion differed from a disseisin in 


this, that the intrusion was a wrongful entry where the pos¬ 
session was vacant; but disseisin was the wrongful putting 
him qj.it of hi ' freehold who was in actual possession. 
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Abatement, in the sense of an ouster, was a species of in¬ 
trusion ; as when a man died seised of an estate of inherit¬ 
ance, and between the death of the ancestor and the entry of 
the heir, a stranger interposed himself, and intruded. An 
abatement therefore differed from an intrusion in this, that 
the entry and interposition of the stranger was consequent 
upon the descent or devise of an estate in fee simple ; but, 
in the case of intrusion, it was consequent upon the deter¬ 
mination of a particular estate, the former being to the 
injury of the heir or devisee, and the latter to that of the 
remainder-man or reversioner. 

Deforcement, in Latin drforciamentum , signified properly 
according to the derivation of the word, a casting out with 
force, and seemed to comprehend, in its most extensive 
sense, the forcible withholding any lands or tenements to 
which another had a right, so that it included in it all the 
other species of ouster of freehold, llracton applies the 
terra to the disturbance of a person in his presentation, so 
as that he was driven to the assize; but expressly adds, that 
to constitute a deforcement, the disturber need only interrupt 
him who had the right of presentation, without expressly 
depriving him of the seisin. The term deforcement was 
also sometimes employed for the withholding dower from 
the widow r , for which she had the w r rit called quod cl 
deforcaat. In its restricted sense, therefore, the word de¬ 
forcement denoted every kind of forcible detainer of the 
freehold which was not comprehended within any of the 
abovementioned terms. If the tenant in tail enfeoffed 
another ih fee, this was a deforcement, for the feoffee had 
no rightful estate in the tenements, although he was in by 
course of law. 

Time in the eye of the law gave a vestimentum , a sort of 
feudal investiture to the most imperfect possession. This was 
necessary, not only on the feudal ground, that there must 
be a tenant to the land to do the services, but also to give 
quiet to men in the enjoyment of their possessions. Ne¬ 
vertheless, in the case of disseisin, while the act was fresh. 
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the law at an early period allowed of the injured party to 
take summary redress by forcibly expelling the wrong-doer. 
This was, however, to be done incmifineuter flagrante 
disscisind et malcfivio 9 and if the disseisee suffered a longer 
time to elapse than was necessary, lie gave up his right of 
entry, and lost both his natural and civil possession as it was 
called, which were thenceforward in the disseisor, who could 
not afterwards be ejected but by judgment of law. Such 
forcible entries appear to have been allowed until the reign 
of Richard II., when they were prohibited by statute. 

As to the time within which the disseisee was allowed to 
make his entry, it appears at first not to have been defined. 
If the owner was present at the time he was to eject the 
disseisor that very instant, or as soon as he possibly could, 
llracton supposes he ought not to exceed fifteen days, tile 
time allowed to a tenant summoned in a writ of right. If he 
were absent, the time allowed depended on the distance the 
party was gone, that is, if he were abroad in Gascony-, he 
had forty days, and if gone on a pilgrimage to the holy 
land, lie was allowed from one to three years, according to 
circumstances. This was afterwards altered, and in the 
reign of Edward III., the time for making an entry began 
to be limited to a year and a day; a legal period of time 
importing the space of a complete year, which had been 
adopted from the feudal system, and was applied to the per¬ 
formance of various acts in our law. Within this period the 
feudal services were required, and within this period also the 
king retained the lands of persons convicted of felony; so 
likewise in other cases. 

1 On try might be made by only setting foot upon the land, 
and where a party was deterred from making his entry, 
cither by fear of death or maiming, he might make bis claim, 
and thus secure to himself the right of entry, and all the 
advantages accruing therefrom. We read of a claim in the 
place of an entry in the reign of Edward III., when it was 
adjudged sufficient if it were made by parole among the 
neighbours, in order to have the effect of continuing to tin 
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heir the right of bringing an assize instead of being driven to CI^AP. 
his writ of entry. In Bracton's time the assize could not be t _^ y 
prosecuted by the 1 eir of the disseisee, unless it had already Enw. iv. 
been commenced by the disseissor himself, and proceeded as Bract. 218. 
far as the view ; this restriction was now rendered unneces¬ 
sary, by the practice of making what was called continual 
claim, which is particularly described by Littleton. The Litt. «• 41 r». 
party having a right of entry ought to go on the land or as 
near to it as he dare, and to make his claim as quickly as 
possible after the disseisin. This was to be continued within 
every succeeding year and day after the first claim during 
the life of the adverse party. The effect of this continual 41 y * 
claim was, that the disseisee had the same seisin in the lands 
as if he had entered, and if the disseisor dicil seised in fee, 
and the lands descended to his heirs, yet the disseisee might 
enter on the possession. 

St> long as the disseisee maintained his entry by continual Congcabie 
claim, his entry was said to be congeable ; but so strict was ^.^' g 4 „ 2 
the law in this particular, that if a day elapsed beyond the 
year and a day after the last claim was made, and the dis¬ 
seisor died on that day, the entry of the disseisee was taken 42G - 
away. The lands then descended to the heir of the disseisor, t t,iat 

and this was called a descent that tolled entry. In this case, ** 
however, it was necessary that the disseisor should die seised ct seq. 
in his demesne, as of fee or as of fee tail, for the dying 
seised for term of life did not toll entry. 

When a party thus lost his right of recovering possession by jy^ntmu- 
entry and was driven to his action at law, the possession was UHUm 
said to be discontinued. Discontinuance from disconfinuo, 
which signified as much as to interrupt the continuance, was 
a term applied, not merely to the case of the privation of 
the freehold, but also to several others, where the party 
who had right was prevented from entering in consequence 
of some alienations, as where an abbot aliened lands, and 
his successor, although he had the right, was driven to his 
writ sine assensn capituli; or where a man aliened lands 
which he had in right of his wife, she, at his death, could 
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not enter, but was compelled to bring her writ of entry cut 
in nita; and so likewise tenant in tail enfeoffed another and 
died leaving issue, the issue could not enter, but must bring 
a formedon. These discontinuances are frequently men¬ 
tioned in the reign of Edward III., and the law respecting 
them is very minutely laid down in Littleton. 

Remitter was another subject connected with disseisin and 
discontinuance, which was handled ycry largely in this day. 
Remitter from remit, to send back or restore, was when a 
party was in by two titles, an elder title and a later one that 
was less worthy, and the law remitted or restored him to his 
first estate, as if tenant in tail discontinued and afterwards 
disseised the discontinuee, and so died seised, the law re¬ 
mitted him to his first estate. In the year-books of Edward 
III., he is said to be “ en son primer estate, en son mc- 
liour droit, en son meliour estate/ 1 or as Littleton expresses 
himself, “ he was adjudged by law to be in by his plain sure 
title, and son pluis digne title, for the modern term title, 
in Lat. titulus from tutor to defend or maintain, signifying 
that by which one maintains one's right, was now used as it 
has been since, to denote that peculiar right by which a man 
came to his lands and tenements, as by fine, feoffment, &c. 

Another point connected with the right of entry was that 
of abeyance, in Fr. ahemnee , from buyer to gape after, sig¬ 
nifying expectation or suspense. A thing was said to be in 
abeyance which was not in any one living, but only in the 
remembrance, intendment, and consideration of law, as if a 
man made a lease for life, remainder to the right heirs of 
J. S., the fee simple was in abeyance, or as it was some¬ 
times termed, in nubibus , until <T. S. died. In consequence 
of the feudal principle, which required that there should 
always be a tenant to the freehold, it became an established 
maxim that the freehold could never be in suspense, or 
abeyance; but although the freehold might not, yet the 
inheritance it seems might, in certain cases, be in abey- 
sancc; as in the case of a parson, bishop, abbot, and every 
sole corporation or body politic: which inheritances ore 
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culled by Bracton heereditates jarantes, and Britton says of c IIA P. 
them, “ quc le fee est cn balance.'” 1 , 

The remedy by means of entry or claim, although hitherto Emv 1V> 
spoken of only in relation to disseisin, applied equally to the Erilct j lp 
injuries of intrusion and abatement; for, as the original entry c - 2. 
of the wrong doer was in all these cases unlawful, they might 
therefore be remedied by the mere entry of him who had 
right. So likewise this privilege might, as in the case of 
disseisin, be taken away by force of descent, and the parties 
be driven to their action. 

The law respecting personal property began now to be Personal 
more thought of, and more clearly defined. Bracton, like 
his predecessor Glanville, had adopted the doctrine and lan¬ 
guage of the civil law, which he calls the law of nations, 
that is, the universal law of nature and reason. These 
principles were in several points adopted and moulded into 
our scheme of jurisprudence. In regard to game, the deci¬ 
sions of courts favoured the principles of the civil law more 
than that of the forest law ; holding that animals farea na- 
turce , such as birds, beasts, fishes, belonged to no one 
except by the right of occupation. Even the keeping of 
deer in a park or warren did not give the owner a complete 
property in them, unless they could be distinguished by some 
mark, as the colour and the like. Although the owner rationv. a Eil. 4. 
soli acquired such a property in deer or hares, that he might 1 
sustain an action of trespass for any injury done to them, 

yet still, as Mr. Reeves observes, he was not at liberty to call Itcevcs’ His. 
■ * ■% | | 

them leporcs suns, or damns suns, but in general millc 
leporcs , or damns vigenti. Sec. Nay more, a gift could 6f». 
not be made of a deer unless it was a white or tame deer in aa/rticq. 
which a man could have a clear property. 

The principle of the civil law which gave to the owner a 
property in any accession which a corporeal substance re¬ 
ceived, either by natural or artificial means, was fully recog¬ 
nised. If a sow in pig was taken by way of distress and 
then pigged, the owner might have a replevin of the pigs as 
well as the sow, and might recover damages of both: bul 
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the right of the soil superseded the law of accession; for if a 
man planted a tree in another man’s ground, or by any 
accident it took root there, it became the property of the 
owner of the soil. So, if a man built a house with another 
man's materials on his own ground, the house was his and 
could not be taken down to indemnify the party. On a 
similar principle, if a man came into the freehold of another, 
and cut trees and made timber of them, the property was 
considered as remaining in the owner of the soil until the 
timber was carried away. 

Any one might seize the goods of the king's enemies, and 
also the goods of Englishmen taken by the enemy, to the 
exclusion of all other parties, even the owner himself, unless 
he claimed them on the day they were taken ante necasum 
soils. 

As to bargains and contracts, it was a settled rule in law, 
that there should be a quid pro quo , a valuable considera¬ 
tion, otherwise it was a nudum pactum , to which the law 
would not give effect. Hut it was not decided by the courts, 
to what extent this rule might be applied. A promise to 
give a person a sum of money if he married his daughter was 
a contract, the validity of which was a matter of much dis¬ 
pute ; but it was generally held throughout this reign, that 
an action of debt would not lie in such cases, because the 
defendant had not a quid pro quo , besides that the question 
belonged to a spiritual court. 

A contract was not perfect without the agreement of both 
parties, so that if a person cheapened wares in a market, but 
did not pay the price agreed on, nor fix a day of payment, 
it was no bargain. A contract might.also include things in 
esse, for a man might contract for the sale of all profits and 
tithes to his lands the next three or four years. Likewise 
the contracts of a servant, attorney, or factor, was binding 
on the principal, although the things never came to his 
hands. These principles were perfectly conformable with 
those which had been recognised at an early period. 

Owing to the manner in which this king came to the 
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throne, during the life of Henry VI., a distinction was 
made between a king de jure, and a king de facto, as affect¬ 
ing the law of treason and other matters. It was now laid 
down as a principle, that a treason against Henry V I., while 
he was king, in compassing his death, was punishable after 
Edward IV. came to the throne. It was also settled, that 
all judicial acts, done by Henry VI. while he wr king, and 
also all pardons of felony and charters granted by him, were 
valid, and that a pardon given by Edward IV. before he 
was actually king was void. 

The crime of murder appears to have been distinguished 
iii this reign much as it is now. The killing a man with 
malice prepense fefoniro unimn , was held to be felony, as 
distinguished from that which happened per infortunium, 
or against a man’s will. Some discussion and doubt arose in 
eases of larceny which occurred in this reign. A man was 
indicted for feloniously taking and carrying away a box with 
charters in it, but this was held to be no felony, because 
charters were considered as realty and not chattels real. At 
the same time it was laid down, that larceny could be com¬ 
mitted only of chattels personal. It was likewise determined, 
by all the judges, after much discussion and deliberation, 
that generally, where goods were bailed to another, and he 
took them away, he could not be held to take them felo¬ 
niously ; but that when a possession so obtained had once 
determined, then the bailee might commit felony in taking 
them, as if a man bailed goods to another to carry them to 
his house, which he performed, and afterwards took them, 
it was felony, because his possession under the bailment 
ceased when he delivered them at the house. 

The old maxim of our criminal law that rid unfa a reputa - 
Infnr pro facto was now beginning to yield to a contrary 
opinion. Even as late as the reign of Ilenry IV. it was 
laid dow'ii as a rule, that if a man was indicted that it 
tfexoit deprerdando, it was felony; but in the 9th of this 
king we find a contrary doctrine maintained. A man lay in 
wait in the road with his sword drawn, to set upon a person. 
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anti actually demanded the money of one whom lie met, yet 
being interrupted at the moment, and not having taken the 
money, this was adjudged not to be felony. This principle 
was afterwards established and became a rule in law. 

In the reign of Edward III. it was held, that if a felon 
challenged thirty-six jurors peremptorily, he should be 
treated as one who refused the law; but it was afterwards 
agreed, that a felon in an appeal might challenge thirty-five. 
In this reign it happened, that a prisoner, arraigned for 
coining, challenged thirty-one jurors, and after forty tales 
were returned, the prisoner stood mute ; but, having before 
pleaded guilty, he was put upon his trial, found guilty, and 
hanged. 

The law in regard to principal and accessory was departed 
from in this reign, but on what ground docs not appear. In 
the eighteenth year of this king two were indicted, one as 
principal, and the other as accessory. The principal was 
outlawed, but the accessory being taken, was tried, found 
guilty, and executed. Thus, contrary to the old law, an 
accessory was put to answer before the principal was at¬ 
tainted, and found guilty. What renders this case the more 
remarkable is, that the principal afterwards reversed the out¬ 
lawry, and being put upon liis trial was acquitted. 
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CHAPTER XXVII. 


EDWARD IV. 


Administration of Justice.—Judicature in Parliament. — Chancery. 
—(\mrl of the Steward and Marshal.-—Court of the King's 
Bench.—Pledges to prosecute. — Actions.—Heal Actions .— Per¬ 
sonal Actions.—Oral Pleading. — Declaration.—Imparlance .— 
Aide Prier.—Colourable Pleading. — Estoppel. — Garnishment. 
— Interpleader. — Mise.—Argumentative Pleading.—Negative 
Pregnant .— Duplicity of Pleading. — Protestation.—Departure 
in Pleading.—Year Books. — Fortcscue. — JAttlelon’s Tenures .— 
Slat ham’s Abridgment.—Inns of Court.—Inns of Chancery .— 
Study if the Law. — Serjeants. — Apprentices.—Attorney and 
Solicitor-General.—Appointment and Salaries, <§-c. of' the Judges. 


Edward IV. was interested in all judicial proceedings, 
and, according to the ancient practice of our kings, he not 
only sat in the courts of law, hut took a part with his judges 
in the administration of justice. We arc told, that in the 
second year of his reign he sat three days together in the 
court of the King’s Bench, with the view r of making himself 
familiar with the proceedings of the courts. He also went 
with his judges to try criminals in different parts, where, 
according to the writer of the history of ( ’rowland Abbey, he 
administered justice with rigour, but with impartiality. 

The judicature in parliament had not yet acquired a set¬ 
tled form. The proceedings were in many instances very 
irregular, and apparently too much controlled by the ruling 
parties of the day. Among the instances of irregularity and 
informality in their judicial process may be reckoned, that of* 
the dul:c of Suffolk, who was impeached by the Common - 
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in tJie 27th year of this king. This nobleman, being brought 
before the king and as many of the lords temporal and spi¬ 
ritual as were then iu town, the chancellor put the question 
to him which way he would be tried; on which the duke, by 
way of reply, reiterated his protestations of innocence, and 
threw himself altogether on the king’s mercy and award. 
Then the chancellor, by the king's command, pronounced 
the sentence, that, since the duke did not put himself upon 
his peers, the king was doubtful as to the treason; and as to 
the misprision, the king, not as judge by the advice of the 
Lords, but as one to whose orders the duke submitted him¬ 
self, did banish him the realm and other his dominions for five 
years. This practice was perfectly conformable with the 
ancient practice which left all judgments to the king; but 
since the erection of parliament into a court of judicature, it 
had become unusual; wherefore the lord high constable 
stood up, and, on behalf of the bishops and lords, desired 
it to be enrolled, that this said judgment was by the king’s 
own rule and not by their assent; at the same time requir¬ 
ing, that neither they nor their heirs should, by this exam¬ 
ple, be barred of their peerage and privilege. 

Notwithstanding the resolution of the peers in the reign 
of Ldward III., that they would not sit in judgment on the 
('ominous, yet it appears, that this rule had been deviated 
from, on more than 011 c occasion, sinee that time. Among 
other cases, that of Sir John Mortimer in the 2d of Henry 
VI. is worthy of notice. lie, having been committed to 
prison 011 a charge of high treason and made his escape, was 
indicted for the escape; and, on being again apprehended, he 
was brought before parliament and judgment given against 
him. A still more extraordinary proceeding passed in the 
17th year of this king, when the Duke of Clarence, the 
king’s brother, was, at the prosecution of the king himself, 
tried by the peers, and after sentence was pronounced, the 
execution was stayed, and the king directed the speaker of 
the House of Commons and the members to be called before 
the other house, when a rehearing of the whole matter was 
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had ill their presence. So unused were men, even at this (' li A P. 
day, to parliamentary interference, that it appears to have , ^ t 
been thouglit a fit means of indulging private resentment, or edw. iv. 
party rage under the forms of a judicial proceeding. On ni st . 
the subject of parliament more will he said hereafter. "• 

The court of Chancery was now so far advanced in its C/umcrn/. 
jurisdiction, as to enable the legal historian to speak of its 
proceedings with greater certainty. It has already been 
stated in general terms, that the chancellor was invested at 
an early period with an authority to supply the deficiency of' 
the common law, and to judge in certain cases which did not 
fall under any of the rules by which the common-law courts 
were ordinarily governed; but what was the precise nature of 
the cases in which the chancellor exercised his extraordinary 


jurisdiction is not to be learnt from the scanty records of 
those times before the reign of Henry VI., there being no 
earlier notices of matters determined in that court, except in 
regard to uses, which, as before observed, were peculiarly 
the subjects of an equitable jurisdiction, and gave rise to the 
employment of the writ of subpirna in ('hancery. Erom the 
cases which this and the preceding reign furnish, it appears, 
that this court afforded relief to suitors for every species of 
hardship or injury, where there was either express fraud or Reeve,’I h* 
breach of trust, for which the common-law courts afforded ni - 
no redress. In the SJth Ilenry VI. a person bought up -VT JJi 1 '- 
some debts owing to another and gave him a bond to the I 5 ri>. ( ohm-. 
amount, but afterwards preferred a bill in (.’hancery, to be 1_ 
relieved from this obligation, on the ground that as choscs 
in action were the subject-matter of the contract, and they 
were not transferrahlc, he had in reality received no con¬ 
sideration, and ought therefore, in conscience, to be dis¬ 
charged from the obligation. A grant was made by letter 
patent of goods forfeited by one that was attainted, and the 
grantee brought his bill in parliament against the person 
who then had the possession of them; because, as the king 
could not have an action at law for the goods of an outlaw, 
or one attainted, before they had been seized for the king's *»«. 
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use or found l»y record, much less could the grantee main¬ 
tain a common-law action without having had the possession. 
So likewise in this king’s reign there occur many other simi¬ 
lar cases, as when a man was bound in an obligation to 11. 
for the use of C. it was held, that C. should have a subpoena 
against the obligor. Also where one coparcener would not 
count according as the other had done : so likewise, where a 
man, having made a fraudulent gift to his creditors, and the 
person to whom they were given dying, a bill was filed 
against the wife compelling her to answer. 

We have seen that the Commons entertained a strong 
jealousy against the jurisdiction of this court, and that, in 
consequence of a petition in the preceding reign, a statute 
was passed on the subject of subpoenas. The common-law 
courts appear to have been infected with the same jealousy, 
and when they came in collision with the Chancery, they 
were no wise disposed to show any deference to the chancel¬ 
lor. This and the preceding reign furnish more than one 
example in which this temper was displayed. In the first 
case above mentioned, where the suitor prayed to be re¬ 
lieved from the obligation, although it was agreed to with 
the concurrence of all the judges in the King’s Pencil and 
Common Pleas, whom the chancellor consulted on the occa¬ 
sion ; yet, notwithstanding, when this matter was afterwards 
pleaded to the obligation sued in the Common Pleas, the 
plea was overruled and the deed was held still to be in force. 
The chancellor had, as was supposed, only the power of 
committing the contumacious party, who was left at liberty 
still to prosecute his suit in the common-law courts. 

Another and more remarkable instance occurred in the 22d 
year of this king, when an injunction having been obtained 
in Chancery, after a verdict in the King’s Pencil, all the 
justices agreed in declaring, that they would give judgment 
if the party wished it, notwithstanding the injunction. It 
was moreover added, that the penalty to the injunction was 
not leviable by law, and that if the chancellor committed 
the party to prison, the justices would grant an habeas ivr- 
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pus and release the prisoner. Such was the unsettled state c ll a l\ 
of the law at this time, and such was the conflict between t ‘ , 
those to whom the administration of justice was committed. Emv. IV. 

It has already been observed, that the chancellor followed 
the forms of the civil law in his court, and, as may naturally be 
supposed, he also followed the principles of the civil law, 
which furnished him with the best rules for equitable deci¬ 
sions. At the same time he was careful not to decide con¬ 
trary to the common law, and therefore consulted the judges 
in the Exchequer chamber in all cases of doubt, and in 
some cases had also bishops and peers associated with him, 
besides the masters in Chancery, who were his ordinary Hist. r.hnnc. 

• 5 11 

assistants. Hence the chancellor’s decrees ran thus, per 
curiam Cancellarbc ct omnes .Justiciaries,'” or“perdecrc- 
tum ( 'anccllarim ex assensu omnium Justitiariorum et alio- 


nnn de concilio regis prmsentium,” and so on according to 
the persons by whose assent the judgment or decree was 
made. This course of proceeding was conformable with the 
practice in the time of Edward III., when references were 
made to the chancellor, treasurer, and others of the king’s 
council. From this it is clear, that the Chancery, from the 
beginning, bore a closer affinity to the original curia regis, 
than the other courts, because the chancellor, by virtue of 
his office and dignity, stood in the nearest relation to the 
king. 

Before we close this account of the state of the Chancery 
at this period, it is worthy of observation, that pleadings in 
that court were not copfincd to the same strict rules as in 


Ante.}! 2C3- 
Pet. Pari. 
70. 


LordEllesm. 
Off. Chanc. 


the common-law courts. A person was not to be prejudiced 
for mispleading or for default of form; but might plead 
according to the truth of the matter, for awards were to be 
made according to conscience. The chancellor’s power was Ed. 4 . 
distinguished into pntentia ordinata , which was limited by lft - 
positive law; and pntentia absoluta , by which he used 
every means in his power to come at the truth, without 
being bound by the forms of the common law'. The chan¬ 
cellor judged secundum conscicntiam , and not secundum 
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allegation ; for, if the plaintiff supposed in liis bill, that 
the defendant had done some wrong, and the chancellor of 
his own knowledge knew that he had done no wrong, the 
plaintiff could not recover per van mllariam against the 
defendant, although the latter made default; for the chan¬ 
cellor did not judge upon the default of the party, as the 
common-law courts did, hut upon the truth of the matter. 

lly his ordinary jurisdiction, the chancellor held pleas in 
Latin, and the record, after issue joined, was sent into the 
King’s llench, to he tried by jury; but, by his extraordinary 
jurisdiction, he held pleas upon subpoena by English hill, 
except some few bills in French, to he found in the preceding 
reign. 

The Chancery was not bound by any statute regulating 
the process of the common-law courts, unless it was ex¬ 
pressly named. The Chancery was never adjourned, hut 
was always open to suitors. It was not a court of record, 
inasmuch as it was a court of conscience, holding pleas upon 
subpuma; but when it tried matters upon scire facias , and 
the like, it was a common-law court, and a court of record. 

Wc have seen with what pertinacity the Commons urged 
their petitions against the courts of the Steward and Marshal; 
in consequence of which, some statutes were passed for the 
purpose of restraining this jurisdiction within its due hounds, 
lly this means, this court continually declined in its import¬ 
ance ; and, in proportion as its jurisdiction was restricted, 
that of the King’s llcnch was enlarged. These two courts 
had precisely the same origin, being botli immediate emana¬ 
tions from the curia regia , and had accordingly many pro¬ 
perties in common. They were both obliged to attend the 
king, uhicunque tune fuent in Anglin; and, as appears 
from a statute in the reign of Edward III., the King’s 
Bench had an officer, by the name of the marshal, who 
travelled with it, and, like the marshal of the verge, 
attached the parties. The steward determined the king’s 
own suits without writ, and had cognizance of all personal 
actions, per hirvntionem plcginmm. Il is also clear, that 
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the proceeding by bill in the court of the King's Bench was 
very similar in its nature. These and other circumstances 
naturally tended to diminish the steward's jurisdiction, and 
to bring that of the Marshalsea, as it was afterwards called, 
within a very small compass. 

As this court took cognizance of whatever respected tflfe 
king's crown and dignity, it had, of course, more of a 
criminal than a civil jurisdiction, and was, as before men¬ 
tioned, invested with the authority of attaching all de¬ 
fendants by the marshal of the court, which badge of distinc¬ 
tion served also to define its jurisdiction; for the court 
refused to entertain suits against persons by bill, unless 
charged with being in ca studio, inareschaUi. The year¬ 
books in the preceding reign furnish many cases that show 
what the old law was, and also the change that it underwent. 
In the 7th year of Henry VI., it w r as held, where a man was 
out on bail, that a bill could not be filed against him, as in 
custody : and unless some proof w’crc on record of his being 
in custody, it lay at his option whether he would plead to 
the bill. But, notwithstanding this and similar decisions in 
the course of that reign, the court, in the 31st year of that 
king, decided that, if it appeared that the defendant was out 
on bail, it should be deemed suilieient. In consequence of 
this decision, it became the practice to suppose the defendant 
in custody, to file a bill, called afterwards a bill of Mid¬ 
dlesex, or a latitat , and then, by a copy of the bill, to arrest 
the defendant, who gave bail to appear, after which lie was 
deemed liable to plead to a declaration in any action. The 
cause of this change is ascribed to a desire on the part of 
the King's Bench to enlarge its jurisdiction, which was the 
evident effect of this course of proceeding, as it wras thereby 
enabled to entertain suits of every kind. “ The court of 
King's Bench," says an admired writer, “ the sovereign 
court of original jurisdiction in criminal cases, was probably 
intended at first to have cognizance only of pleas of the 
crown, excepting in cases where the officers of the court 
were privileged, by reason of their attendance, to sue or be 
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sued there in pleas of trespass or debt, or where persons 
were already under the custody of that court, and were to 
be charged with another suit. This last circumstance 
afforded an opportunity for this court, by a fiction, in order 
to warrant its proceedings in civil suits, to suppose every 
really unprivileged person to be already in the custody of 
the marshal. In this manner it has succeeded to bring 
every suitor within its jurisdiction.'"’ While on the subject 
of this court it is worthy of observation, that the proceeding 
by suggestion or surmise began now to be designated by 
the modern name of information. 

A change, it seems, had already taken plaee at this period 
in the proceedings of courts, that removed one impediment 
to malicious or false prosecutions which the old law had 
provided. It has already been mentioned, in speaking of 
writs, that there was one clause, .si te fecerit sernrnm* &c. 
usually inserted, commanding the sheriff to receive pledges 
from the prosecutor, so that if judgment was given against 
him, or he deserted his suit, both he and they were liable to 
be amerced. Bracton expressly informs us, that there were 
to be two sueli pledges at least, and that they were to he 
such as were sufficient to pay the misericord ia, if the com¬ 
plainant should retract his suit. The Mirror also speaks of 
these pledges as real and responsible persons; hut it should 
seem that at this period the proceeding had dwindled into a 
mere form, and the pledges, in consequence, became merely 
nominal. The names of John Doe and Richard Roe, the 
nominal pledges, and the clause in the judgment sentencing 
them to amercement, are still remaining as vestiges of this- 
ancient practice. 

On the subject of actions there is little to he added to the 
account already given of them. Bracton distinguishes 
actions, in the language of the civil law, generally into 
aetumes in rem and actionc.s in personam. These were 
now known by the appellations of real and personal actions; 
besides which, he speaks of mixed actions, which were both 
in rem et in personam. Real actions, or foedal actions, as 
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the 1VJirror calls them, were for the recovery of lands and CHAP, 
tenements. Personal actions, were against the person, for 
the recovery of the thing in specie, or some compensation or jj dw ’ jv. 
equivalent, in the shape of damages. Of real actions, some Healac. 
were for the property, as the grand assize, in a writ of right; 
others for the possession, as the assize of novel disseisin, 
mart tVanccsfor, and the like; as also the writs of entry of 
different kinds, each of winch has been described before at 
the period when they are supposed to have come into use. 

Of this sort of action it will suffice here to observe, that the 
time was fast approaching when they were superseded by an 
action of a different kind, which was found to be a more 
convenient substitute for trying titles to lands. The action Ejection 
here referred to was the writ of ejection? firmer, as it had 
been called since the reign of Edward III., which was after¬ 
wards called an ejectment. This, as before observed, was 
considered as an action of trespass, which went for the 
recovery of damages only; hut it began, in the preceding 21 Hen. 6. 
reign, to be argued that, in an tjectUme Jinnee, the plaintiff 
should recover what remained of the unexpired term, as also iii. 391. 
damages for the time it was withheld from him. This 
opinion was afterwards confirmed into law by the decisions 
of the courts in the reign of Ilenry VII., from which period 
it was employed for the purjio.se above stated, as will be 
shown more at large hereafter. 

Personal actions comprehended actions of debt, detinue, Personal 
covenant, account, trespass, actions on the case, and some ac1tont ‘ 
others, the properties and applications of which have been 
noticed at different periods, as they came more and more 
into use. This sort of action naturally rose into considera¬ 
tion in law in proportion as new questions respecting per¬ 
sonal property were started, and new injuries called for new 28 lien. 0 . 
remedies. Actions upon the case, being found most appli- jr, Ed 4 
cable to general purposes, were now resorted to more than i», et pas. 
any other. sim ’ 

Oral pleading is supposed by some, as before mentioned, Oral plead - 
to have ceased as early as the reign of Edward III.; but Ante,p.282. 
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CHAP, this appears to be altogether a matter of conjecture. Nor 
are we furnished with much better means of determining 
Edw. IV. this question at the period we are now treating of. It is 
evident that the practice of committing legal proceedings to 
writing must have been gradually introduced, as it depended 
not only on the progress of the art of writing, but also on 
the form and order which was observed in conducting a suit. 
The writ, which was the first step in an action, was reduced 
to form, and, of course, to writing, at a very early period, as 
is clear from the specimens of different writs given by 
Ante,p.U0. Glanvilleand Bracton. The declaration, the next important 
,80 ’ step in a suit, was not so quickly reduced to form, as the 

writs on which it was founded were not introduced all at 
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the same time. We have the form of a declaration in a 
writ of right both in Glanvillc and Bracton, and the latter 
writer enlarges on all the parts of the declaration, in order to 
show the value of every word. That the declaration formed 
a part of the record as well as the plea, in the reign (if 
Edward I., may be gathered from a complete record of the 
proceedings in an action of trespass from the writ to the 
award of the venire. In the reign of Edward III., the 
declarations were reduced to a settled form, suited to dif¬ 
ferent actions, and were regularly committed to writing. As it 
appears, then, that all the proceedings in a suit, except the 
pleadings, were entered on the roll of the court, it was but 
another step for each party, after having had access to the 
roll, and examined the plea of his adversary, to reduce his 
own plea to a form, and put it on the roll. Mr. Beeves 
infers, from the frequent mention of the roll in the year-books 
of this and the preceding reign, that such was the practice 
then. Sir Matthew Ilalc judges, from the conciseness and 
inartificiality of the pleadings of those days, that the pleas 
were drawn at the bar; by which he seems to imply that 
the whole business of pleading was still conducted in the 
court, much after the former practice, and that pleadings 
were not then committed to paper as in his times. As 
pleading was an essential matter in the right conducting a 
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cause, it had risen in the consideration of lawyers since the 
reign of Edward II. It is said, hy the legal ornament of 
the age we are now treating of, “ to he one of the most 
honourable, laudable, and profitable things in the law, to 
have the science of well pleading in actions real and 
personal. 1 ’ 

Some terms and forms, in regard to pleading, had come 
into use since the reign of Edward II., and others, then first 
mentioned or alluded to, were now become general. 

The count was now distinguished by the modern name of 
declaration; but this was the only part of it in English. 
After the use of French was prohibited by the stat. .%* Ed. 
III. the declaration was put into Latin, and in the third 
person, as in the time of llracton. 

Imparlance, which has already been explained, was now 
expressly named as an ordinary proceeding. 

Praying aid, is an old piece of law, mentioned by Ilrac- 
ton, and commonly known in this day by the name of 
aide privr. It is spoken of by that author in the case 
where the tenant, instead of vouching the king to warranty, 
which by law he could not do, prayed aid of the king in this 
form: “ Sine rege respondere non potest, eo quod habet 
ch art am suam de donationc, per quam si amitterct, rex ei 
leneretur ad excambium.” In this day aide jtrier was a 
frequent proceeding between common persons. Thus, a 
tenant for life by the curtesy, and the like, might pray aid 
of him in reversion or remainder, to plead for him amt 
defend the inheritance. 

Colourable pleading, which is first mentioned in the reign 
of Edward III. was now become a regular proceeding in a 
suit. This was when the tenant, wishing to draw the ques¬ 
tion from the lay gents, that is, the jury to the court, ad¬ 
mitted some colour of title in the plaintiff (not so good, 
indeed, as that by which the tenant claimed) and then 
prayed judgment of the court, whether the assize ought to 
inquire of a disseisin, where no disseisin could be committed 
by the tenant, who had the better title. 'This was called 


c II A p. 
XXVII. 

Edit. IV. 
Litt. Sect. 


Tlrclnratwu. 
<i Kd 4, ct 
passim. 
Antc,p.2G!). 

Bract 372. 

lnipathnu'C . 
3 Kd. 4. 
. r >l. 

Ante, 11.203. 
Aide pricr. 


Bract. 3cS2. 


0 Hen. «. 

3. 

33 Ucn. 0. 
0 , ct pajsim. 


Colourable 
pbudiiifi. 
40 Kd. 3. 
23, 24. 

10 Hen. 0. 
21 , ct pas¬ 
sim. 


Haves’ His. 
iii. 24. 441. 



400 


HISTORY OK 


CHAP, giving colour; and although, for the most part, it was a 
XXV H. ^ c titious proceeding, resorted to for purposes of delay, yet 
Ei»w. iv. the courts were under the necessity of admitting it under 
certain restrictions. 11 appears, that without the aid of such 
a plea, the tenant might sometimes have bceii compelled 
to plead to the general issue to his disadvantage; for it 
became a rule of pleading at ail early period, that no man 
was allowed to plead specially such a plea as amounted only 
to the general issue; hut was in such case to plead the 
general issue in terms : thus, suppose the tenant’s title was 
that he claimed by feoffment, with livery, from A., by force 
of which he entered, he could not plead this specially, be¬ 
cause it amounted to no more than the general issue nut 
tort , mil dissc'shi^ which was to be inquired of by the assize ; 
hut he might plead this specially, provided he went on to 
say, that the plaintiff claimed by colour of a prior deed of 
feoffment without livery, and prayed the judgment of the 
court which of these two titles was the best. 


Estopp ■/. 
Mayn. 620. 


Yearbooks. 
Hen. 6, and 
Ed. 4, pas- 
aim. 

Co. Inst. 
332. 


Garnish - 

HU'tlf. 

liritu c. 28. 
Mayn. 577* 
1 Ed. 3. 

[O 

7*Hcn. C. 
45, ct pas¬ 
sim. 


Intv- 

pt,it'll i. 


It is more than once mentioned in the year-book of 
Edward II. that a party was not received to plead, and in 
the subsequent reign, that he was estopped, that is, literally 
stopped, or hindered from pleading any plea that was for¬ 
bidden ; whence the term estoppel came into general use, in 
the reigns of Henry VI. and Edward IV. for an impediment 
or bar to a right of action, arising from a man’s own act; as 
where a man is forbidden by law to speak against his own 
deed, for by his act or acceptance he may be estopped to 
allege or speak the truth. 

Garnishment, which, from the French garnir , signifies 
literally warning or instruction, was employed at an early 
period to imply a warning or summons to a party to appear 
and give the court instruction on any matter; as where 
papers were deposited in the hands of a third party, he 
might, by the writ of scire facias , be summoned to show 
what had become of them. The party against whom the 
writ was issued was called the garnishee. 

Interpleader was another term in common use in those 
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days, for what, in point of practice, liad existed at a much CHAP, 
earlier period. This was properly the trial of a point that v , 

incidentally arose in the course of a suit, particularly in cases Emv jy. 
of garnishment. Thus, in an action of detinue, for deeds j] ayn j .4 
delivered by the plain tiff to the defendant to he redelivered, H,s * 

the defendant would plead that they were delivered to him mien.’a. 
by the plaintiff and one J. N., therefore he prayed garnish- sW* p« s - 
ment against J. N. If, when the garnishee appeared, any Hast. Em. 
question arose between him and the plaintiff, the defendant " 1 *‘ 
might then pray, that the two plaintiffs should interplead, 
that is, the one party become plaintiff*, and the other de¬ 
fendant, for the trying that particular point. 

The issue in a writ of right was, in the reign of Edward M* sc - 
III., if not before, called a mise, from weft re, to put; 
because the parties put themselves upon the mere right, that O.N.B. 2 . 
is to say, which bad the greater right. 

Among the rules of good pleading laid down in this day, Jigumcni- 
wc find one frequently mentioned against argumentative ^,”’ c 1,lcad " 
pleading, as it was afterwards termed, that is, against indi- Co. Inst, 
rect pleas, which left the issue to be gathered by argument n^Ves’Hi?, 
or inference. Thus, in trespass, quare clausum fregit, for 
entering the plaintiff's garden; the defendant was not passim.’ 
permitted to say there was no garden, that being an indirect 
mode of denial, but lie was to plead directly not guilty; so 
that every affirmative was to be answered by a direct nega¬ 
tive. This direct sort of denial was distinguished, at an Reeves' Hir, 

° ii H3*), 

early period, by the peculiar name of traverse, and was fre- jjayn *:tn 6 . 
quently signified by tin* words absque hoe or sans eeo que. 

Another indirect mode of pleading was distinguished in A Ergative 
this day by the name of a negative pregnant, which was also 
a violation of the rule of good pleading. By a negative iii. 431 . 
pregnant was understood such a denial as comprehended a 
certain admission, as where, in an action on the case against 
an innkeeper for goods lost by his default, the defendant ‘-2 Hen. G. 
pleaded they were not taken by his default, which was a 
kind of denial, pregnant with the admission that they might 
be taken though not by his default. 
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Duplicity of pleading was now more unequivocally con¬ 
demned than it had been before; but multiplicity of matter 
Edw. IV. sometimes be stated without incurring the charge of 

Duplicity of duplicity; thus, where the plea concluded with a non est 
*' ” factum, all the special reasons for the deed being void might 


pleading. 

fe'S be stoted - 

iii. 430. 

3H Hen. 0. 

20,27. 

Protcstu- 
lion. 

9 Hen. (>. 

20 and 59. 

33 Hen. 0. 

45. 


Departure, 
iu pleading. 

Reeves’ IIis. 
iii. 137. 

Co. lust. 
303. 


22 Hen. 0. 
A. 


So likewise, where a party might be concluded by force of 
his plea, lie was at liberty to add a protestation, as it was 
now called; as if a lord pleaded nil debet, to debt brought 
by his villein, which plea would operate as an enfranchise¬ 
ment, by admitting him to be capable of having property, he 
was at liberty to plead that the plaintiff was his villein, and 
for plea to protest that he owed him nothing. 

Departure in pleading was another thing which we find 
prohibited, that is, when the second pica contained matter 
not pursuant to the former. It was held, that whatever was 
addl’d in the subsequent plea should serve to fortify what 
went licforc, otherwise it was a bad plea; as if a defendant 
should first allege a title to the whole estate, and, in a suli- 
sequent plea, only to a moiety ; the rejoinder was, in conse¬ 
quence, held to be bad. 

To this account of the state of pleading may be added a 
few of the picas in different actions, most of which had, even 
as early as the reign of Edward II., been reduced to a set 
MfV-if’. form, as in forinedon the general plea was vie dona pas; 

Ibid. 354. against a deed, nient tc/ait; the plea of executors was, 

pfeinement. administre; in debt, nil debcl; in detinue, lie 
hail a pas ; in a writ of annuity, nient set si; in account, ne 
uni pie receimur; in an action of trespass, non vulpabilis. 
So likewise, when a man claimed a seigniory, and distrained 
for the rent, the defendant might plead hors de son fee; a 
plaintiff in replevin might plead to the avowry, non tennis 
de eodem , &c. which was called a disclaimer, and was a (ilea 
in abatement; in all writs for the recovery of land, the 
tenant might plead non tenner , mm est, tenons eornndem 
tenementornm, &c.; or he might plead joint-tenancy, that 
he was seised of the land as joint-tenant with A., and not 


4bid. 542. 
ibid. 545, 
ct passim. 
Reeves* His. 
iii. 435. 
Ijonp. 5. Ed. 
4. 91. 


Rast. Dirt' 
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] Ed. 4. 
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9 Jlcn. 0. 
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solely, &c. The management of these different pleas, so as 
to adapt them properly to the several eases brought forward , 
called forth the skill of the pleader, and occasioned the 
principal discussion in the courts in those days. 

One of the principal sources of legal information at this 
period were the year-books, which being more copious than 
those of the preceding reigns, furnish an account of all the 
points of law which were then discussed in the courts, and 
consequently have a greater interest for the modern lawyer 
as they contain an account of many particulars which form 
a part of our present jurisprudence. The first part of the 
reign of Henry VI. is considered by Lord Hale to be barren 
of solid learning, but the second part of Henry VI., and 
tilt* whole of Edward IV., particularly the long quint, as it 
is called, has quite a different character. 

The law treatises of this reign arc those of Forteseuc, of 
Littleton, and the abridgment of Statham. 

Sir John Forteseuc, who had been for some time chief 
justice of the King's Bench, and also lord chancellor in the 
reign of Henry VL, was the author of several works of a 
political as well as a legal character, the principal of which 
was his treatise u De Laudibus Legum Anglia*,'” written for 
the benefit of the young prince Edward, during his exile in 
Franco, with the rest of the Lancastrian party. In this 
work he institutes a comparison between the civil and the 
common law, in order to show the excellence of the latter 
above the former. This treatise is said to have been first 
published by Edward Whitchurch, early in the reign of 
Henry VIII. in IGmo., but without date. In 1516 it was 
translated by Robert Mulcaster, and printed by 11. Tottcl, 
and again in 1567, 1570, and also by Thomas White in 
1508, 1500, and 1600. Forteseuc, with Hcngham, was 
likewise printed in 101G and 1660 in 12mo., and again with 
Sclden’s notes in 12mo. in 1672. An English translation 
with Mr. Selden’s notes and the original Latin was published 
in 1 775 in 8vo., to which was prefixed an historical preface 
by F. Gregor, Esq. Another translation with notes was 
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published in 1825 in 8vo., by A. Ainos, Esq., which has 
been consulted with advantage in the execution of this his¬ 
tory. Sir John Fortescue was also the author of “ Difference 
between an Absolute and Limited Monarchy, as it more 
particularly regards the English Constitution: to which is 
prefixed a Preface concerning the Laws of England, with Re¬ 
marks, and an Index by the Editor, Fortescue Aland, Esq. 
first printed in Hvo. in 1714, and again in 1719.” 

Sir Thomas Littleton, the most distinguished lawyer of 
his time, was a judge of the Common Pleas in the reign of 
Edward IV., and composed his book of tenures for the use 
of his son to whom it is addressed. It consists of three 
books, the first upon estates, the second upon tenures and 
services, and the third on the several incidents and conse¬ 
quences of tenures, as estates upon condition, descents, 
releases, confirmation, and the several matters respecting 
real property, on which he lias already been referred to. 
This little treatise has acquired more notice, observes Mr. 
Reeves, than any other book on the law, partly on account 
of the nature of the subject, partly from the manner in 
which the subject is handled, but more particularly from the 
high character of the writer in his judicial capacity. The 
law of real property had undergone such changes as to ren¬ 
der a methodical treatise on this subject desirable; and that 
of Littleton seems to have been precisely the thing that 
would supply this want. “ It is not,'” adds Mr. Reeves “ an 
accurate arrangement of his subject, not a remarkably apt 
division of his matter, not a strict adherence even to his own 
plan, in which points he is sometimes inferior to others of 
less note; but his excellence consists in the depth of his 
learning, the simplicity of his style, and the comprehensive¬ 
ness of his thoughts.' 1 '' 

The value of Littleton was felt so forcibly at the time, 
that it became a text-book for the student, from which he 
learnt, as it were, the institutes of English jurisprudence. 
Experienced lawyers canvassed and commented upon it with 
so much precision, that every section and sentence was 
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weighed, and all the consequences of every position were 
very minutely deduced. Nor was the value of this work less 
felt in after ages; for one who was himself one of the greatest 
ornaments of his profession raised the splendid superstruc¬ 
ture of his own fame on a luminous commentary, which for 
amplitude and critical acumen, far surpasses any thing ever 
published on a book of science either before or since. 

A work so valued might naturally be expected to be 
among the first to receive an extended circulation by the 
help of the new invention of the press. Accordingly we 
find, that Lettou and Maclilinia, who were the servants and 
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successors of Caxton, printed Littleton on Tenures in 1431, Ames’ Ty- 
and, as is supposed, under the eye of the author himself; 
although Lord Coke supposes, that the first edition was imuk'h Leg. 
printed in folio without date at Rouen, by IV. le Tailleur for 
R. Pinson, a copy of which is in the Inner Temple library. 


In Herbert's edition of Ames mention is made of Littleton's Ames’ Ty- 
Tcnures, in French, printed by Pinson, in folio, in 1510, and j ,0 £g-' VntU1 ' 


another edition in small folio without date, besides others in 


lGmo. in 1525, 1520, 1528, all by the same printer. Ano¬ 
ther edition mentioned in Hargraves and Rutier’s notes to 
Coke’s Littleton was printed by Maclilinia in folio, and two 
others by Redman, in 1528, 1540. In the course of the 
next century, that is, from 1539 to 1030, not less than twenty- 
four editions all in French were published. The first edition in 
English is said to have been printed by liastell, without date, 
and the next by W. Middleton, in 1528. In 1671 an edi¬ 
tion In French and English was printed in 12mo. with 
double columns and a table of principal matters, since which 
time it has gone through numerous editions. The last and 
most important publication of this work with Coke's Com¬ 
mentary was begun by Mr. Hargrave, and finished by Mr. 
Rutlcr, whose learned and useful notes, with the addition 
of Lord Hale’s and Lord Chancellor Nottingham’s annota¬ 
tions have rendered this the completed edition of any. 

Littleton composed this book when he was a judge, ter 
the 14th year of the reign of king Edward IV., but the 
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exact time is not known. Lord Coke supposes it was not 
long before his death, because it wanted his last hand. From 
the 291 st. and 324th sections it may be gathered, that he 
intended to write on the tenancies of e/eifit, statute mer¬ 
chant, and statute staple, but he did not complete his 
design. 

Littleton, who was descended of an ancient family He 
Littleton, was of the Inner Temple, and after having read 
learnedly upon the statute l)e Don't s ConditimwHlm *, he 
was successively raised to the degree of serjeant, and steward 


of the court of the Marslialsea of the king’s household and 


judge of Assize for the northern circuit, by Henry VI., which 


oflices lie held under Kdward IV., until he was constituted 
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one of the judges of the court of Common Fleas, after 
which lie was honoured with the knighthood of the Rath. 
He married .loan one of the daughters anti coheirs of Wil- 
liam Hurley of Rroomscroft Castle in Shropshire, and died 
at a great and good old age, in the 21st year of Kdward IV. 

Statliam’s Abridgment of the Law, a kind of digest, is en¬ 
titled to notice as the first attempt of this nature. It has 
been long superseded by similar and completer works. It 
contains the eases from the reign of Kdward I. to the end of* 
Henry VI., many of which are not to be found in the year¬ 
books of those reigns. It was printed in French and in 4to. 
without title, date, or authors name, hearing 11. Pinson’s 
mark. It is supposed to have been printed by W. le Tail-* 
lcur at Rouen, the printer of Littleton’s Tenures. 

To the abovementioned treatises on the common law may 
be added, that on ecclesiastical law by William Linde wood, 
official principal to Archbishop Chicheley. This work, en¬ 
titled “Provinciate,” contained the substance of almost every 
constitution, made in the synods of the province of ('anter- 
bury, from the time of Stephen Langton down to Archbishop 
Chicheley, to which lie has added a very copious and mi- 


Recvcs’llis. uutc comment, that serves to explain the proceedings 
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of mar ecclesiastical courts at that period. A copy of this 
work, bearing fax ton’s mark and Wynkcn de Worde’s 
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Colophon, is generally supposed to have been printed by the 
latter. 

Of the number and state of the law societies at this period 
we are furnished with material information. The four prin¬ 
ciple societies, already mentioned under the reigns of Ed¬ 
ward II. and III., were now called hnspifia cur up, the 
least of which is said to have contained two hundred stu¬ 
dents. lies ides which there were ten, and sometimes more, 
smaller hnspifia, called hnspifia canccllaricc, inns of Chan¬ 
cery, each of which contained a hundred students and up¬ 
wards. In these latter places, which were as seminaries to 
the former, the students, who were mostly young persons, 
were instructed in the elements of law, particularly as re¬ 
garded original writs; from which latter circumstance they 
acquired the name of Inns of Chancery. Inspecting the 
names and situations of some of these inns, something may 
be added to the account already given. Thavies or Tavies 
Tnn and Clifford’s Inn, mentioned in the reigns of Edward II. 
and III. were of the number. Clement’s I nn, so called probably 
from its proximity to St. Clement's church, was an inn of Chan¬ 
cery in the reign of Henry IV. New Inn, not far from Cle¬ 
ment’s Inn, so called, as is supposed, because it was formed 
on the old foundation of St. George's Inn, was in all proba¬ 
bility an inn of Chancery at this period, as Sir Thomas More 
was a student at this inn in the reign of Henry VII., from 
which he went to Lincoln’s Inn. Barnard's Inn was at first 
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called Mot worth’s Inn and belonged to the dean and chap- Ileamc,l2-l. 
ter of Lincoln, as appears from a record in the reign of 
Henry VI. Furnival’s Inn, which belonged to the Lords Duud. 270 . 
Furnival in the reign of Hichard II., was an inn of Chan¬ 
cery in the subsequent reign; Staple Inn, so called because 
it was originally a staple hall for merchants, and Lion Inn, 
so called from the sign of the Black Lion, were inns of Chan¬ 
cery in the reign of Henry VI. The two others, to make ?d( V 
up the number of ten, may possibly have been Strond Inn c . 4 ». 
and St. George’s Inn, although, as before observed, the 
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names of other inns are mentioned which existed probably 
before the reign of Edward III. 

Besides the abovementioned inns of court and Chancery, 
there were two Serjeant’s Inns, so called because the judges 
and serjeants resided there. The Serjeant’s Inn in Chan¬ 
cery-lane was inhabited by serjeants as early as the reign of 
Henry IV., when it was called Faryndon Inn. In the 
reign of Henry V. we find that the house was demised to the 
judges and apprentices of the law. In the 9th Henry VI. 
it obtained the name of llnspitinm Jnatilkmurvin, and in 
the 2d Bichard III. there is a lease of it under the name of 
Hospi ft am , meat a m Serjea a / V In u. Serj ea n t’s Inn in FI eet- 
street w r as inhabited by serjeants in the reign of Henry VI. 
There appears also to have been an inn called Scropc’s Inn 
which was inhabited by serjeants in the reign of Richard II1. 

As to the course pursued iu these inns in the study of the 
law, we are not informed of any thing except that they had 
commenced the practice of reading on the stalut--. It ap¬ 
pears, however, that every branch of knowledge was taught 
in these seminaries. “ Here,” says a cotemporary writer, 
speaking of these inns, “ every thing good is to be learnt, and 
all vice is banished.” Besides, for the diversion of the stu¬ 
dents in their leisure hours, there was a gymnasium or 
academy attached to these inns, where they learnt singing, 
music, dancing, and such other accomplishments as were 
fitted for persons of their rank and station. For the nobility 
used to send their sons to these inns as they now do to the 
university, not so much to qualify them to practise the law, 
as to form their manners, and accustom them to good habits. 
The discipline in these places is said to have been so excel¬ 
lent as to prevent all differences and irregularities, and yet 
to have been effected solely by moral influence. The only 
punishment was expulsion, which, if it took place in one 
society, precluded the offender from admission into any other; 
wherefore, adds the abovementioned writer, it was dreaded 
more than imprisonment and chains are by criminals. 



ENGLISH LAW. 


417 


The only distinction between the different members of these 
inns, of which any mention is made in that day, were that of 
serjeant and apprentice. Serjeant, in Latin serviemt, was 
originally applied to military service; but a serjeant at law 
imports one who attends the service of the king and his peo¬ 
ple. All serjeants therefore are king's counsel, because they 
are called by the king's writ. The degree and estate of a 
serjeant was held to be highly honourable, and equivalent to 
the degree of a doctor in the civil and canon law. No one, 
however well versed he might be in the law, could be made 
a judge, either in the King's Bench or the Common Pleas, 
until he had been first called to be a serjeant, and he could 
not be advanced to this degree until he had been a student 
sixteen years. The coif was the serjeant's badge or mark 
of his being a graduate in the law, and such respect was 
paid to it that the serjeants were not obliged to take off* their 
coif in the royal presence. 

The manner of conferring that degree was as follows: the 
lord chief justice, with the advice and consent of the judges, 
used to pitch upon seven or eight of the discrcctcr persons, 
such as had made the greatest proficiency in the law, whose 
names were handed in to the lord chancellor, upon which a 
writ was issued to each of them, commanding him to take 
upon him the state and degree of a serjeant at law. It seems 
that tlic command in the writ for the parties to appear was 
not a mere form, for they were not at liberty to decline the 
honour intended for them. A case of this kind occurred in 
the reign of Henry V., when, as we are informed, six grave 
and famous apprentices named John Martin, William Ra- 
bington, William Poles, William Westbury, John June and 
Thomas Rolfe, had writs delivered to them, which they 
sought all means to evade, and on the return thereof in 
Chancery made an absolute refusal. Upon this they were 
called before parliament, and being charged to take upon 
them the state and degree of scijcants, they at length com¬ 
plied. 

One reason perhaps for this refusal was the heavy expense, 

2 E 
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t ^ , who were so called held a sumptuous feast, as at a coronation, 

Edw. IV. which continued for seven days together. Besides which, 
they made presents of gold rings to the value of forty pounds 
at least, and the whole expense amounted to upwards of 260 
pounds for each person. At the same time we are informed 
that the profits of a seijeant's practice were such as to enable 
him to defray this expense. It is also worthy of note, that 
the practice of the law at this period was almost entirely con¬ 
fined to the younger branches of the nobility; so that there was 
scarcely a petitioner throughout the kingdom who was not a 
gentleman by birth or fortune. And as such persons were 
supposed, from their rank and education, to have a higher 
regard for their character than persons of lower degree, this 
elevated the profession of the law, and established those 
high principles of honour which have ever since formed the 
characteristics of the profession. 

Apprentices. The name of apprentice en la ley was given indiscrimi¬ 
nately to all students, from the Fr. apprendre , to learn, sig¬ 
nifying literally a learner or novitiate in the law; but those 
Dngd. Orig. of the inns of court were distinguished by the epithet mtbi- 
llores, because they were admitted to plead, as appears from 
one of our chroniclers, who observes, in reference to the 
Fabian's statute of Edward III., that “ an ordinance and statute was 
l>ugd Ortg ma( fe ™ 1363, that the serjeants and prentyses at law should 
143. plead their pleas in their mother tongue.” It should seem 
that the term apprentice was also sometimes applied to ser- 
2 Hen. g. jeants in those days. It is said in the year-books of Henry 
5* . VI., “ Une apprentise vient en le Common Bank,” &c.; and 

Lamb Leg. r ortescue expressly informs us, that none but sergeants were 
Bawing?° admitted to plead in the Common Pleas. Mr. Barrington 
an. is disposed to think, from the present ignoble application of 
Eunom. 8 ^ le term apprentice aB the learner of a trade, that it had not 
the same meaning in regard to the law, but was a corruption 
from appris en la ley; but no inference can be drawn from 
this circumstance, because many other words have expe¬ 
rienced a similar fate, to sink in the dignity of their applies- 
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tion; as serjcant, a petty officer in the army, originally a CH AP, 
gentleman or nobleman in the service of the king; constable, t _ | ‘. 
now one of the lowest civil officers, and originally one of e 1)W . jv. 
the great officers of state. The term apprentice was first Ante, p. 182 . 
used in the law, at least the word does not occur in applica¬ 
tion to mechanic arts before the reign of Henry IV.; it is 
probable, therefore, that in consequence of this mean use of 
the word, apprentices at law began to be called barristers. 

At the period we are now treating of, they were sometimes Barr, ubi 
named apprenticii ad barras. 8upra ‘ 

Probably the king's attorney was the only law officer of Attorney 
i ..... T J i t • ana *olic%tor 

the crown until this reign. In the first year of this king we general. 

read of one Richard Fowler made solicitor to the king, and Dugd. 

in the 11th year William Ilusee was appointed “ attornatus 

gcneralis in Anglia cum potestatc deputandi clcricos ct offi- H “' 

ciarios sub se in qualitercunquc curia de recordo.” This is 

the first mention of the attorney-general, who at that time 

was appointed for life. 

The number of judges in this and the preceding reign Appoint- 
was, in the court of Common Pleas, usually five or six at ^ r . 

most, in the court of King's Bench four or five. When any °f the 
one died, resigned, or was superseded, the king with the db 
advice of liis council, made choice of one of the seijeants at l*ud. c. si. 
law, whom lie constituted judge by his letters patent. Then 
the lord chancellor of England came into court with the 
letters patent, and introducing the serjeant, he notified to 
him the king's pleasure concerning liis accession to tlic va¬ 
cant office. The letters patent were then read in public, 
and the oath administered to him by the master of the rolls. 

When duly sworn the chancellor gave into his hands the 
letters patent, and the lord chief justice of the court assigned 
him his place where he was to sit. Most of the judges had Pugd.Orig. 
the honour of knighthood, some of them being knights 103 ‘ 
banneret, and some knights of the Rath. They made no 
entertainments, nor were at any extraordinary expense at 
their accession to office, but their dress was different from Fort, ubi 
that of the serjeants in some respects, the cloak being sub- “ ul>ro * 
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stituted for the hood of the scijeant, and the cap furred with 
minever instead of white lamb's wool. 

The duty of the judges was not severe, for they did not 
sit in the king's courts above three hours in the day, that is, 
from eight in the morning until eleven; but, on the other 
hand, their salaries were small, and inadequate to support 
the dignity of their station, wherefore, in the 18th year of 
King Henry VI., the judges of all the courts at Westmin¬ 
ster, together with the king's attorney and serjeants, exhi¬ 
bited a petition in parliament on this subject; in conse¬ 
quence an order was taken for increasing their salaries, and 
an allowance for robes. In the 1 st l’ld. IV. Markham the 
chief justice had 170 marks for annual pension, 51. 6s. 6d. 
for his winter robes, and the same for his Whitsuntide 
robes, juxta formam cvjusdem actus in Parliamcnto 18 
Henry VI. 
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CHARTER XXVIII. 

RICHARD III.—HENRY VII. 

Statutes of Richard III.—Statute of Uses.—Fines and Nonclaim. 

—‘Bailing Offenders.—Feoffees to Uses. — Benevolences.—Use 
of the English Language.—Public and Private Acts.—Slate of 
the Lams under Henry VII.—Statutes of Liveries.—Protection 
of the King’s Friends.—English Lam in Ireland. — Payning’s 
Act .— Vagrancy .— Bye-Laws.—Statute of Fines.—Statute of 
Uses.—Alienation iff Dower.—Alienation iff Tenant in Tail .— 

Fraudulent Gifts.—Administration iff Justice.—Court iff Star 
Chamber.—Informations at the Assizes and Sessions.—Popular 
Actions.—Suing in Forma Pauperis.—Writs of Error.—Shc- 
riffs. — Attaints.—Bailing Offenders.—Justices of the Peace.— 

Coinage.—New Felonies.—Stealing Women.—Hunting in Dis¬ 
guise.—Game Laws. — Usury.—Ben fit iff Clergy.—Decisions 
of Courts. — Uses.—Bargain and Sale.—Covenant to stand 
seized to a Use.—Jointures. — Ejectment. — Larceny. — Rescue- 
Challenges. — Sanctuary.—Year Book.—Justice of the Peace.— 

Printing Law Books. 

The short reign of the unfortunate prince Edward V. £**• 
afforded no opportunity for calling a parliament, although f 
the business of the courts went on without interruption, in iiic. ill. 
the midst of the revolutions which succeeded each other so 
rapidly. The reign of Richard III., though short, was not Statutes of 
altogether barren of materials for the legal historian. Richard Rlctiaulll l. 
called a parliament in the first year of his reign, in which 
several acts were passed. 

The principal subjects of these statutes were uses, fines. Statute of 
and bailing offenders, on which some wise provisions were 3 
made by this king, who seemed to wish to atone for his 
atrocious usurpation by the wisdom of his government. 
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Ilis first act was passed with the view of obviating some 
of the numerous inconveniences which were then found to 
attend the conveying of land to a use. By the common law, 
custui que use had no power to aliene the land, or do any 
act to charge the freehold without the concurrence of the 
feoffee, which often created much embarrassment and confu¬ 
sion in the conveying of lands, wherefore power was given 
by the statute to the cestui que use to dispose of the estate 
in the same manner as the feoffee to the use might do at 
common law. 

The evils which the statute of Nonclaim in the reign of 
Ed. III. had occasioned, by diminishing the validity of 
fines, had doubtless long been felt; but it was left to the 
usurper Richard III. to remedy these evils by restoring the 
old law. Every fine, after engrossing, was to be openly and 
solemnly read and proclaimed in court, the same term and 
three next terms, during which ceremony all pleas should 
cease. A transcript was then to be sent from the justices to 
the justices of the assize where the lands lay, who were, in 
like manner, to cause it to be proclaimed in every one of 
their sessions; and the justices of the peace the same in 
their sessions; which proclamations were to be certified the 
second return of the following term. After this, a fine was 
to exclude all parties, as well privies as strangers, except 
femmes covert 'not consenting hereto, persons within age, in 
prison, out of the realm, or not of whole memory, all others 
having a title at the time the fine was levied were to put in 
their claim within five years after the proclamation and 
certificate. 

Notwithstanding the provisions in Magna Charts and 
stat. West. 1, for securing the personal liberty of the subject, 
and preventing unlawful imprisonments, persons were never¬ 
theless subject to be daily arrested and imprisoned for 
felony, either on no ground at all or on very slight suspicions, 
and were kept without bail and mainprise; wherefore, the 
power of bailing offenders was given to the justices of the 
peace, who were to inquire at their sessions of the escapes 
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of all persons arrested and imprisoned. Sheriffs, and other CHAP, 
officers, were likewise prohibited from seizing the goods of v ^ 
those who were arrested or imprisoned for felonies, before k,c. hi. 
conviction or attainder, upon pain of forfeiting to the person 
aggrieved double the value of the tilings so taken. 

As this king had, while Duke of Gloucester, been made ^f ees t0 
feoffee to uses, and might, when he came to the throne, have StIlt l Ri& 
been entitled to hold the land discharged of the use, it was & c. f>. 
ordained, that wherever the king was co-fcoffee of lands to 
the use of the feoffor, the right should be in the co-feoffees. 

Moreover, to ingratiate himself with the people, he did 
away with benevolences, an unparliamentary mode of taxa- 8tat j Ri(% 
tion, which had been resorted to in the preceding reign. a - c 2 - 

It was probably with the same politic design, that he 'jfj 1 * 
caused all the statutes of this reign to lie penned in English, /range. 
which henceforth became the only language employed in the 
statutes. After the introduction of English into our courts 
of law, its use became gradually more general. In the reign tiidcr on 
of Richard II., we find it used in a formal proceeding in language, 
parliament, on the occasion of the Earl of Arundel asking 7°- 
pardon of the Duke of Lancaster. Henry IV. also claimed 
the crown in the same language. In Henry the Fifth's time, 
a mixture of French, English, and also Latin, occurs in the 
same page in the rolls of Parliament. One of the earliest 
English petitions is, that by the Italian merchants, in the 
2 Hen. VI. In the statutes of Edward IV. there appears 
to be no English, which makes the entire adoption of the 
English in the statutes of Richard III. the more remarkable, 
and seems to prove that this was not accidental. 

A distinction also now sprung up between private and Private and 
public acts, which is entitled to notice in tracing the progress publlc aUim 
of parliament Before the reign of Edward IV. the Com¬ 
mons had not been used to be consulted on judgments of 
life and death; but that prince thought proper, as before ruri. Hist, 
observed, to obtain their sanction to the sentence which had u> *^ 3 * 
been passed by the Peers on his brother, the Duke of 
Clarence, on a charge of high treason. This gave rise to 
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parliamentary attainders, of which Richard III. and his 
successors, had occasion to make ample use. Henceforth, 
likewise, many other matters affecting private interests were 
laid before the whole parliament, and the bills passed thereon 
were distinguished by the name of private acts. 

Henry VII. is commended by his historian, Lord Bacon, 
for the wisdom of his laws and the vigilance of his adminis¬ 
tration. At the close of his first parliament, he framed an 
oath to be taken, not only by those of his own household, 
but also by the houses of Lords and Commons, binding 
them to observe the execution of the statutes. A remark¬ 
able instance is cited of this king's solicitude for the observ¬ 
ance of the laws. At an entertainment given him by the 
Earl of Oxford, he expressed great surprise and displeasure 
at seeing so great a number of servants in livery; adding, 
that he must not see the laws broken before his face, and 
that his attorney must speak with him. The earl is said to 
have paid 15,000 marks by way of composition for this 
offence. 

He not only thus put in force the former statutes of 
Liveries, but added two others, with the view of diminishing 
the influence and strength of the nobility. At the same time 
he took care to provide a suitable retinue for his own person. 
All who stood in any relation whatever to the king, whether 
by tenure or otherwise, were required (unless they had the 
king's licence to excuse them, or were prevented by in¬ 
firmity) to attend him in person when he went to war, on 
pain of forfeiting whatever they held by the grant of the 
crown. This did not extend to spiritual persons, nor such 
as were engaged in the administration of justice. 

As Henry's title was at first insecure, in consequence of the 
landing of l’crkin Warbeck, a singular provision was made 
in parliament, in favour of the king's adherents, the object 
of which was to afford them some security in the event of a 
revolution. It was therefore ordained, that no person who, 
in arms or otherwise, assists the king for the time being, 
should afterwards be convicted or attainted thereof as of an 
offence by course of law or by act of parliament. 
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It has already been shown that the introduction of CHAP. 
English law in Ireland was, at an early period, an object of 
consideration with our kings, in consequence of which the Heh.VII. 
common law became gradually established and extended; English law 
and as many of the English statutes, as then existed, were, ia Ireland. 
by means of the king's writs, made binding in that country. 

But after the formation of the Irish parliament, it became 20 Hen.«. 
the general opinion that the Irish were not bound by any Ric> 3< 
English statutes, and as that doctrine tended to produce a 12 * 
separation where a union was so desirable, an act was passed Pointing's 
in the tenth year of this king, by the first chapter of which j J cn - 
ic was ordained, that all acts of parliament made in England 
should be in force within the realm of Ireland. Moreover, 
in order to render the jurisprudence of both countries as 
similar as possible, it was provided by another chapter, that 
before a parliament was summoned or liolden, the chief 
governor of Ireland should certify to the king, under the 
great seal of Ireland, the considerations and causes thereof, 
and the articles of the acts to be proposed therein. That 
after the king in council should have considered, approved, 
and altered the said acts, and certified them back under the 


great seal of England, and given licence to summon and 

hold a parliament, then the same might be summoned and 

the acts so certified, and none others, might be proposed, 

for their acceptance or rejection. Before this act, the chief iris-h Stat. 

governor used to hold parliaments either annually or at Bt * 

pleasure, which enacted such laws as they thought proper. 

In order to keep the administration of justice in Ireland l>iv. of 
conformable with that in the parent state, an appeal was tJourt8 » **• 
given from the King's Bench in Ireland to the King's 
Bench in England. 

The laws against vagrants and idle persons were now Vagrancy. 


confirmed and enforced so as to render them more effective. Stat - 11 
Vagabonds were to be set in the stocks for three days and ’ * C " 
three nights, and kept upon bread and water. All persons Stat. 10 
were prohibited from giving any alms, on pain of being fined a 
shilling; and all poor persons not able to work were required 



426 


HISTORY OF 


CHAP. 

xxvm. 



Hew. VII. 


Stat. 11, 4 
Hen. 7* 


Uyc-laws. 
JStat. 19 
Hen. 7-c. 7. 


Statute of 
Fines* 

Stat. 4 Hen. 
7. 


Reeves’ Ilia, 
iv. 135. 


Statutes of 
Uses. 

Stat. 1 Hen. 
7. 

Reeves’ His. 
iv. 139. 

Bro. Pernor 
ties Prof. 14. 


Stat. 4 Hen. 
7.*t. 17. 


Alienation 
of dower. 

Stat. 11 
lien. 7> 
c. 20. 


to repair to the next hundred, where they were born or best 
known, and there remain, under the penalty of being dealt 
with as vagrants, if they were found elsewhere. Many other 
laws of a similar nature were made for the regulation of 
wages, apprenticing the children of artificers, and the like, 
which paved the way for further improvements in subse¬ 
quent reigns. 

In order to restrict corporations in their liberty of making 
bye-laws, all the acts and ordinances of such bodies were to 
be approved by the chancellor, treasurer, or justices of cither 
bench, or otherwise they should be void. 

The two most important acts of this reign affecting real 
property were the statute of Fines and the statute of Uses. 
The statute of fines was only a confirmation and enlargement 
of that in the preceding reign above mentioned; with such 
additions as paved the way for further changes in the law in 
subsequent reigns. As by one of the provisions of this 
statute fines of land, levied with proclamation, were to 
conclude as well privies as strangers, this was supposed to 
have a tendency to give to fines the efficacy of barring an 
entail, but it was not so interpreted until some time after. 
The immediate object of this statute was, like that before- 
mentioned, to do away the evils of nonclaim, and to restore 
the law of fines to its original state. 

All the parliamentary provisions of this day, on the subject 
of uses, had for their object to make the cestui que use to 
be considered as the real owner of the estate. One statute, 
in the first year of this king, ordained that cestui que use 
should answer to a formedon; and the suit be conducted 
against him as if he held the land. Another statute enabled 
the lord to establish his Tight to wardship and relief against 
cestui que use. A third statute made the lands, tenements, 
and hereditaments of cestui que use to be liable to the 
creditors of cestui que use . 

The alienation of dower, on the part of widows, was pre¬ 
vented by a statute in the 11th year of this king, which 
empowered the person next entitled after the woman’s death 
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to enter immediately and enioy the land in case of any such CHAP, 
alienation, in the same manner as if the woman were actually t ^ 
dead. hen. vii. 

It appears from Littleton, that before this reign, tenant Alienation* 
in tail might work a discontinuance by enfeoffment and the jjf 
like; wherefore, to prevent this in regard to a woman tenant Litt 8 5£)5< 
in tail, a statute in the 11th year of this king made all such Co. Inst, 
discontinuances void. If a woman tenant in tail after this 
aliened with warranty, such a discontinuance did not take 
away the entry, after her death, cither of the issue or of him 
in reversion or remainder. 


The practice of persons making fraudulent gifts of their Fraudulent 
effects, and then flying to sanctuary to elude their creditors, s ^ 1 *' 
was put a stop to by a statute in the 3d year of this king, 
which made all such deeds of gift void. 

The administration of justice was, as before observed, a AdmmUtra- 
matter of great concern with this king; but as he was a 
lover of money as well as of justice, he is said to have made 
the latter subservient to the former, and in some cases so as 
to render his government unpopular. lie strictly enforced Hccvcs’ Ilis. 
all penal statutes which served to replenish his coffers, and 
for the same reason, is said to have caused prosecutions to 
be instituted on many old and forgotten laws. 

The new modelling of the judicature in council, and Court of the 
establishing the court familiarly called the court of the Star f L “ r m cltam ~ 
Chamber, was one of the measures by which this king 
effected his purpose of enforcing the penal statutes. The l*mb. Ar- 
criminal jurisdiction of the king"s council had, in consequence c^T’lnsu" 
of the distribution of the judicial power among the several 
courts, been much circumscribed; and, owing to the 
jealousy which it had occasioned, it had from time to time 
been curtailed by parliamentary provisions. But notwith¬ 
standing these restrictions, it still retained some portion of its 


pristine authority, and was employed in inquiring into Bacon - 8 Iiife 
offences the enormity of which made them unfit for the cog- of Henry 7 . 
mzance of the common-law courts. The statute, therefore, in 3 j Ien 
the third year of this king, did not, as some have imagined, 7. c. 1 .13. 
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CHAP, erect a new court, but only brought it nearer to the original 
xxvn r. judicature 0 f the council. The preamble to the act states. 
Hen. VII. ^at “ the king remembered how, by unlawful maintenances, 
giving of liveries, signs, and tokens, and retainers by inden¬ 
tures, promises, oaths, writings, or otherwise, embraceries of 
his subjects, untrue demeanings of sheriffs in making of 
panels and other untrue returns^ by taking of money by 
juries, by great riots, and unlawful assemblies, the policy 
and good rule of this realm is almost subdued; and for the 
not punishing of these inconveniences, and by occasion of 
the premises, little or nothing may be found by inquiry,” 
iiecvcH’ His. (that is by the inquest of jurors) “ whereby the laws of the 
lv * 147 ‘ land in execution may take little effect, to the increase of 
murders, robberies, perjuries, and unsureties of all men 
living; and for the reformation of all which it was now 
declared, that the chancellor, treasurer, and privy seal, or 
two of them, calling to them a bishop and a temporal lord, 
&c. had authority to call before them, by writ or privy seal, 
the offenders and others, as it shall think fft, by whom the 
truth may be known; and to examine and punish in like 
manner, as they ought to be punished, if they were convict 
after the due order of the law.” 

Lamb.Arch. Before this statute, the king and council did not admit of 
ubi supra. an y complaint which did not carry with it, in the words of 
Lnmbard, a reasonable surmise of maintenance of their 
jurisdiction, for proof of which the complainant was, by stat. 
15 Hen. VI. c. 4. to give sureties; but now, by this act, 
three only of the council were empowered to hear and deter¬ 
mine the offences above mentioned, without any manner of 
surmise or suggestion. By a subsequent statute, the presi¬ 
dent of the council was added to the three persons before 
mentioned; and it was moreover explained, that the bishop 
and others who might be called in were only to give advice, 
without having any authority. 

The only change introduced by this statute regarded the 
1 iamb.Arch. P roccss > which was more summary than that by indictment 
) 68, ct wi. or action. The punishments to be inilicted, and the offences 
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of which this court took cognizance, were to remain, as they 
had been before, at common law. 

Hut the power with which this court was armed to punish 
offenders was, notwithstanding this limitation, always looked 
upon as unmeasurable, particularly as it might be exercised 
at the discretion of the government, without the possibility 
of appeal. As it was peculiarly a court of the king, Henry 
and his successors frequently set there in person. 

This court derived its name from the chamber where it 
sat, which is supposed to have been so called from the roof, 
which was painted with stars; but Mr. Justice Black stone 
derives it from the word starrum , in the Hebrew shetar , a 
covenant; because in this chamber probably the contracts 
and obligations of the Jews were deposited before their 
banishment. He this as it may, it is certain that, in the 
reign of Edward III., this chamber was distinguished by 
the appellation la rhambre dcs efoiles. 

The practice of commencing prosecutions by bill or in¬ 
formation, as it was now regularly called in the courts of 
Exchequer and King's Bench, had probably been on the 
increase since the reign of Edward Ill., where it is first 
mentioned. It was now still further extended, by a statute 
in the 11th year of this king, which empowered justices of 
assize and justices of the peace, upon information, to hear 
and determine, without jury, all offences except treason, 
murder, or felony, committed against any statute not re¬ 
pealed. This statute, which, by its operation, tended 
much to increase the number of forfeitures, was far too 
unpopular to be lasting, and was accordingly repealed in the 
next reign. It is said, that by colour of this act, Empson 
and Dudley, who were made masters of the king's forfeitures, 
availed themselves of their new office to commit enormous 
exactions. 

Another statute, in the 4th year of this king, had equally 
a view to the emoluments of the Exchequer. This was on 
the subject of popular actions, which, in order to evade the 
forfeitures rigorously imposed by government, were somc- 
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times collusively brought by friends, and judgment suffered 
to go by default; so that, if an adverse plaintiff brought a 
suit, they might plead this judgment in bar of another action. 
To defeat the design of this practice, the statute gave the 
plaintiff permission to plead covin, in reply, and to have 
judgment in execution as if no other action had been 
brought; and where the collusion was proved, the defendant 
was to suffer imprisonment. 

The allowing of persons to sue in forma pauperis was 
one of those humane regulations which bear out the charac¬ 
ter of this prince as a lover of justice. By a statute in the 
11th year of this king, it was ordained, that every poor 
person should have original writs, and writs of subpoena, 
without paying for the sealing or writing thereof; and the 
chancellor was to assign clerks, counsel and attornies, for 
that purpose. If the writs were returnable before any of the 
justices of any court of record, they were also to assign 
counsel and attornies to act without fee. This indulgence 
was obviously liable to abuse, and therefore called for the 
interference of the legislature in a subsequent reign. 

The liberty of bringing writs of error was, as before 
observed, greatly enlarged by a statute in the reign of 
Edward III.; but as tills was often resorted to for the pur¬ 
poses of delay, the parly bringing the writ was, if unsuccess¬ 
ful, now made liable to pay costs and damages to the other 
party for the delay and wrongful vexation. 

The inefficacy of appeals, as a mode of bringing offenders 
to justice, has been felt at all times; insomuch, that when 
indictments came into use, it was a common thing, in the 
reign of Edward III., for an indictment and an appeal to be 
depending for the same fact; and the appellee would some¬ 
times, on default of the appellor, be arraigned at the suit of 
the king. But the appeal being the older practice of the 
two, and that which served most to gratify private resent¬ 
ments, it was most usual for the indictment not to be brought 
until after the expiration of the year and day, the time 
limited for bringing, which was attended with such inconvc- 
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nience as to call for legislative interference. Accordingly, CHAP, 
we find it stated, in an act passed for this purpose, that 
“ whereas by the common law, the king's suit, in case of heh. VII. 
homicide, did expect the year and day allowed to the partie’s Bacon’s 
suit, by way of appeal; and that it was found by experi- 
cnee that the partic was many times compounded with, and 
many times wearied with the suit, so that in the end 
such suit was let fall, and by that time in a manner for¬ 
gotten, and thereby prosecution at the king's suit by indict¬ 
ment (which is ever best flagrante erimitie) neglected, it was 
ordained, that the suit by indictment might be taken at any 
time within the year and day as after, not prejudicing never¬ 
theless the parties' suit.” This power of trying an offender a 
second time for the same offence was confined to cases where 
the party accused had not had his clergy. 

Although the conduct of sheriffs and jurors had engaged the Sheriffs. 
attention of the legislature in almost every preceding reign, yet 
fresh legislative provisions were now found necessary. Undcr- 
shcrilfs, and their clerks, were now guilty of the practice of 
entering plaints without the consent of plaintiffs, and even 
where there was no plaintiff’, after which they omitted to 
attach and summon the defendant, and then made great 
levies upon him for his default. To remedy this evil, a Stat. ll 
statute, in the 11th of this king, required, that no plaintiff 
was to be entered in the sheriff's court without pledges being 
found; and not more than one plaint for one trespass or 
debt be entered, under a penalty of 40s. to be imposed upon 
the sheriff. 

The object of attaints was, doubtless, to render the trial attaints. 
by jury as incorrupt and as complete as possible; but this 
object was defeated by the delay which attended the prose¬ 
cution of such a suit. Besides, the severity of the punish¬ 
ment on conviction induced many to suffer injury from a false 
verdict rather than be the cause of inflicting the villeinous 
judgment on jurors. For this reason it was thought better stat. ll 
to substitute a pecuniary penalty in lieu of the ancient 
common-law punishment. 
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That jurors might be kept strictly to the regular making 
of presentments, justices of the peace were empowered, by 
statute, to take, at their discretion, an inquest, to inquire 
into the concealment of other inquests, and to punish every 
one of such inquest for the concealment. 

As actions on the case were now become so general, the 
process by capias and outlawry was made the same as in 
trespass and debt, so as to be attended with less delay than 
the old common-law process of attachment and distress. 
This regulation was, however, at present confined to the 
courts of King's Bench and Common Fleas. 

The facility afforded for the bailing of offenders by the 
statute in the preceding reign, having been found liable to 
abuse, it was now ordained that not less than two justices, at 
least, were to have such authority. 

As a protection against the abuse of magisterial authority, 
a proclamation was appointed, by statute, to be read four 
times a year, at the sessions, exhorting all persons who 
had cause of complaint against any justice to state their 
grievance to any of his fellow justices in the neighbourhood; 
and, if he gave him no redress, then to the justices of assize; 
and, lastly, if needful, to the king or his chancellor. 

The law of treason was extended, by statute, to the counter¬ 
feiting the coin of any foreign realm permitted to be current 
here. Besides, the circulation of clipped and base coin, as 
also the exportation of bullion to Ireland, and the importa¬ 
tion of gold and silver coin from that country, were made 
punishable with imprisonment. 

A statute, in the 3d year of this king, made it felony for 
any servant of the king, being enrolled in the cheque-roll, to 
compass or imagine the death of the king, or of any lord, or 
privy councillor, steward, treasurer, and comptroller of the 
household. The forcible abduction of any woman against 
her consent, whether maid, wife, or widow, having a sub¬ 
stance in lands or goods, being an heir apparent, was also 
made felony. But she must be married or deflowered to 
make the taking an offence under this act. Hunting in 
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parks with visors and painted faces, was another new felony CHAP, 
created by statute; provided the offender willingly con- XXV1II, / 
ccaled himself after the warrant was issued for his appre- jj en yn 
hension. This was the first act which made unlawful hunt- gtat i iIeR 
ing, or poaching, as it has since been called, felony; and 7- c -7- 
therefore, observes Lord Coke, as it was at variance with ^°- 2 In8t * 
that clause in Carla da Forest a, which ordained, that no 
man should suffer in life or limb for offences against the 
forest, it was equitably constructed by the judges. 

Other accessions were made to the game laws in this reign, Game laws. 
in favour, not only of hawks, but also of pheasants and 
partridges. The taking of hawks, or driving them out of 
their coverts, or doing them any harm, subjected the of¬ 
fender to a penalty of 10/.; and the taking their eggs was 
punished with imprisonment for a year and a day. A 
similar provision was made against taking swans, herons, 
pheasants and partridges, by means of nets or engines, with¬ 
out the special licence of the owner. Half the penalty to go 
to him that sued, and half to the owner of the ground where 
they were taken. 

The common-law offence of usury was now made penal Usury. 
by statute. Persons lending money, or bargaining for lands ® t, | , J^ l j 1 ; nnd 
or goods on usury, were to forfeit half the value. Brokers 
of such bargains were to be set in the pillory, imprisoned 
half a year, and fined 20/. 

Benefit of clergy was now modelled by the legislature so Benefit of 
as to make it serve the purpose of distinguishing offences 
rather than persons. This privilege was at first intended 
only for such as were actual clergy ; but as the circumstance 
of being enabled to read was mauc the evidence of one being 
a clergyman, this naturally extended the privilege to many of 
the laity. The statute De C1e.ro , 25 Ed. III., aimed at 
doing away this abuse, which was, however, too deep-rooted, 
and too much in unison with the feelings and opinions of the 
age, to be thus abolished. The legislature, therefore, 
acting on the prudent and cautious principle which appears, 
for the most part, to have guided the modellers and framers 

‘ 2 f 



434 


HISTORY OF 


chap, of our laws in former times, did not attempt to introduce 
X XVIII. jiny violent change by the total abolition of the privilege; 
Hkn. vil. ^ut mai ^ e subservient to the ends of justice by restricting 
Stat. 4 Hen. it to a certain description of offenders. Laymen were 
7. c. 13. allowed their clergy only once; and every person so con¬ 
victed, if it was for murder, was to be marked with an M.; 
and if for any other felony, with a T. Actual clerks were, 
upon their second trial, if not provided with their letters of 
order, nor a certificate thereof from the ordinary, to be dealt 
fttat. 7 Hen. with as those not in orders. Soldiers departing out of the 
7. 1 . 1 . the king's service, without licence of their captain, were to 
Stat. 12 be deemed felons, without benefit of clergy. Those con- 
Hen. 7- c. 7- victed of petty treason were, in like manner, excluded from 
the benefit of clergy. 


Uses. 

Reeves* His. 
ir. 162. 


Bargain and 
talc. 


Derisions of Questions of law were discussed in the courts with the 
COUTt *' same precision as in the two former reigns; but the year¬ 
books do not furnish much that is entitled to notice in the 
history. 

In consequence of the statute of Uses, the learning on 
that subject ran into much nicety and refinement; hut the 
courts appear to have adhered very strictly to the letter of 
the statute of Richard III. in regard to the rights of cestui 
qua use. Among the conveyances to a use, that by Bargain 
and Sale is mentioned at this period. This was effected in 
two ways, either that cestui que use sold to another the 
use, and the feoffee from that time stood seised to the use of 
the vendee; or the bargainor, being actually seised of the 
freehold, sold the land to the vendee, in which case he stood 
seised to the use so sold. Although this was transacted 
without the formality of a deed, yet it vras held good in the 
courts by virtue of the statute, and thus superseded the 
common-law conveyance by feoffment and livery of seisin. 
The validity of this conveyance, which depended on the 
Tracts, 317. contract, necessarily supposed that it had been made upon 
some valuable consideration. 

^unSuLed Another mode of conveying uses was by covenant to stand 
to a use, seised to a use, which, although not admitted at this time 


21 Hen. 7- 
6 . 

Bacon’s 
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into our common-law courts, is supposed to have been fre¬ 
quent in Chancery, judging from the numerous precedents 
extant in this reign, of covenants of marriage, for which 
purposes uses were then commonly conveyed by way of 
settlement of some part of the estate for the benefit of the 
widow and the issue. In these cases, it was usual to raise 
an estate for life to the husband and wife jointly, which 
joint estate, now called a jointure, was intended as a mainte¬ 
nance for the wife, if she survived, in lieu of her dower, of 
which she was deprived when a husband's estate was in use 
and not in seisin. 


CHAP. 

XXVIII. 

Hen. VII. 

21 Hen. 7* 
lit, 19. 

Mad. Form. 
Angl pas¬ 
sim. 

Reeves’ His. 
iv. 163,164. 

Joinluret. 


The decisions of the courts in this reign, in regard to the Ejectment. 
effect of the writ of ejectione Jinnee, or the action of 
ejectment, lead to an important change in real remedies. 

In the reign of Edward III., it was held that an ejectione Ante,p.278. 

firmer was an’action of trespass, in which the plaintiff could 

only recover damages for the trespass; and that, for the 

recovery of his term, he must bring a writ of covenant. In 

the reign of Edward IV., it appears that the courts inclined 

to the opinion, that in ejectione firmer the plaintiff* might \ 4 - 

recover what remained unexpired of his term, and also 

damages for the time it was held from him. This opinion 

was now confirmed by the solemn decision of the court, in 

the 14th year of this king, when the recovery of the term, 441,cn - 7* 

as well as damages, were adjudged to the plaintiff* in an 

action of ejectment. This decision gave to the writ of 

ejectione firmer new power, by which it might be employed 

as a means of trying titles to land, and paved the way for its 

being made the substitute for real actions, as writs of assize, 

of novel disseisin, writs of entry and writs of right, which 

gradually went out of use. As to the manner of proceeding 

in this action, more will be said hereafter. Suffice it now to 


observe, that the commencement of this practice is com¬ 
monly dated from this reign, although it was not regularly 
introduced until some time after. The remedies by real 
action still continued, and titles to real property were also 
debated in trespass and replevin. 

2 r 2 



436 


HISTORY OF 


CHAP. 

XXVIII. 

Hen. VTI. 

Larceny . 
Reeves’ II is. 
iv. 170. 

3 Hen. 7. 
12 . 


Rescue. 


Ante, p. 07* 
1 Hen. 7. 

C. 

Principal 
and acres* 
mry. 

3 Hen. 7* 

1 . 


4 Hen. 7- 
18. 110. 


The subject of larceny was again agitated in this reign, 
it being a matter of doubt whether, if a shepherd took the 
sheep, or a butler the plate under his care, it was felony. 
Hussey, who was then chief justice, thought it was, and 
related the rase of a butler who was hanged under similar 
circumstances; and this was confirmed by llaugh, who re¬ 
lated a similar case of a goldsmith, who had taken something 
intrusted to his charge. On the other hand, llryan argued, 
that it could not be felony, because neither of these persons 
could be said to take these things vi et armis , while he had 
them under his care; and of this opinion were the other jus¬ 
tices, so that this point of law remained doubtful, and was 
not decided for some time afterwards. 

Rescuing a felon out of the officer's hands as he was lead¬ 
ing to execution was held to be felony, and the offender a 
principal and not an accessory, which was agreeable to the 
old Saxon law. 

The law of principal and accessory continued unsettled in 
this reign. Where the principal and accessory were both 
arraigned and found guilty, and the principal demanded a 
book, all the justices and seijeants came to the decision, 
that the accessory should be dismissed; to which the re¬ 
porter adds, that when the principal confessed the fact and 
demanded a book, accessory should not be arraigned, be¬ 
cause no judgment was passed against the principal; but, 
notwithstanding this decision, it should seem that the com¬ 
mon course was to arraign the accessory, and if found guilty 
he was hanged. A distinction was, however, now made 
between an accessory before the fact, and an accessory after 
the fact; the former, if he fled, lost his goods the same as 
the principal though acquitted, but the latter did not suffer 
such a loss. 


Challenges. Prisoners who challenged more than thirty-six jurors were, 
3 Hen. 7* in the reign of Henry IV., put to their penance; but it 
Ibid. 12. was now decided that a man, both in an appeal and an 
indictment, should be hanged and not put to his penance, 
and that this should henceforth be the practice in their 
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circuits, notwithstanding the contrary usage in former 
reigns. 

The law of sanctuary was restricted in eases of high 
treason, that this privilege could not be claimed by prescrip¬ 
tion without an original charter before the time of memory, 
because it so materially concerned the kings prerogative. 

It cannot fail to strike the reader, on taking a review of 
the state of the law in the reigns of Ilenry VI. and his suc¬ 
cessors Edward IV. and Henry VII., that what it had 
gained in precision, it had hist in certainty and stability. 
Those to whom the administration of the law was intrusted, 
were themselves debating what the law was, not merely in 
new and untried cases, which might reasonably admit of a 
doubt; but in matters which had heretofore been established. 


c 11 A P. 
XXVIII. 



Sanctuary. 

1 lien. 7. 
24. 


Thus law was in many essential points without rule or order, 
and reduced to matter of private opinion. We find in many 
instances, as in larceny, principal and accessory, and others, 
the maxims of former times were dispensed with or violated, 
aiul as a natural consequence, the decisions of one reign 
were opposed to those of another, and the practice of the 
courts opposed to the united opinions of the judges. 

The year-book of this reign which goes very fully into all j 
the points of law above mentioned, will no doubt have, sis Km-es’ His. 
Mr. Reeves observes, a greater interest for the modern 1V ' 1H,, ‘ 
reader, as it touches on many particulars which are law in the 
present day. Besides the reports in this book, there are 
some cases of this reign to be found in Jenkins, Bcnloe, aud 


Keilway, particularly the latter. justice 

The only treatise of this reign by Marrow is said to be 
still in MS. It was written on the office of justice of the 11 ,s ’ 

peace, and is quoted by Eitzlierbcrt and Lambard in terms Caliis’ltcad- 
of commendation. Sewm. 


The art of printing was now beginning to be employed on Printing 
law works very generally. At the period we are now treating ltttc - ,,ooks ’ 
of there were several persons who were engaged in the print- 
ing business, and succeeded Caxton and other printers 
before mentioned. The names of these best known are. 
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XXVIII. 

Hun. VII. 


KetW Hitt, 
iv. IH7- 


T yp°s* 

Antiq. 


Typop. 

Antiq. 


Wynken de Wordc who took tlic lead, Pynson and Julian 
Notary, who both competed with him in 1497 an d 1498, 
William Faques in 1504, and afterwards Henry Pepwell, 
who all appear to have filled the office of king's printer; but 
this appointment is supposed to have been by sign manual 
and not by patent, and not to have given any exclusive right 
of printing law-books. The statutes passed in this reign 
were printed by Wynken de Worde, Pynson, and Faques, 
and some were frequently reprinted by all of them. A col¬ 
lection under the title of “Nova Statuta," beginning with the 
1st Edward III., and ending with 12th Henry VII., was 
printed by Pynson, and, as is supposed, in the year 1497- 
The year-book of Henry VI. was, as before observed, in all 
probability printed as early as 1480 ; but whether any year¬ 
book was printed in this reign was not known. It has been 
said, that Wynken dc Wordc was the first who began to 
print the year-books, and that he and Pynson printed above 
forty of them, which were to be found among the Hhri 
mannttcripH; but upon search being made, none such were 
found. Moreover, Mr. Ames informs us, that he never 
met with any year-book bearing the name of Wynken de 
Worde, but that he had seen two bearing 17th and 18th of 
■Edward III. without a printer's name and date, which he 
thought were printed with the same type as Fitzhcrbcrt's 
abridgment, and he makes no question were printed by 
Wynken dc Wordc in the subsequent reign. It is well 
known that Pynson printed several of the year-books, but 
whether in this reign or the subsequent reign is uncertain. 
The printing of Lyndewood’s Provinciale is ascribed to 
Wynken de Worde in 1498, it was reprinted in octavo in 
1499, and in 1505 we find two other editions, one supposed 
to be printed at Paris and the other at Oxford. 
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CHAPTER XXIX. 


HENRY VIII. 


Union of Wales with England.—Abridgment of the Franchises.— 
Parliament.—Ecclesiastical Polity.—Fees of' Ordinaries.—First 
Fruits.—Foreign Jurisdiction.—Court of Delegates.—Election 
of Bishops. — Dispensations. — Indulgences.—Style assumed by 
the King.—Different Styles of his Predecessors.—Dissolution of 
the Monasteries.—Marriage of the Clerks in Chancery. — Law¬ 
ful Marriages defined.—First Fruits and Tenths.—Order of 
Precedence. — PuurLaws. — Aliens.—Common Recoveries.—Fines. 
— Uses. — Jointures. — Derises. — Leases. — Partition. — Gavel¬ 
kind.—Descent tolling Enin/.—Gifts to supers! it ioits Uses .— 
Statute of Bankrupts.—Recognizances in the Nature if a Sta¬ 
tute Staple—Administration of Justice.—New Courts.—Office 
of Escheators.—Court of the Commissioners of Sewers. — Admi¬ 
ralty.—Court of Chivalry.—Court of the Steward of the King's 
House.—Proceedings of Courts.—Suing in Forma Pauperis .— 
Attaints. — Jurors .— Tales de. Circumstantibus.—Jeofails and 
Amendments .— Limitations if Actions. — Restitution, of Goods in 
Indictments.—Trinity Term.—Benefit of Clergy.—Abjuration 
and Sanctuary.—Penal Laws.—Game Laws.—Malicious Mis¬ 
chief. — Gypsies.—Maintenance .— Cheating .— Gaming.—False 
Jiformations. — Forfeiture .— Decisions of Courts.— Uses .— 
Lease and Release.—President of the Council if the North .— 
Court of Requests. — Chancery — .Assumpsit.—Form of the Sta¬ 
tutes. — Re/torts—Law Treatises. — Fitzherbert. — St. Germain. 
—Rastcll Perky ns.—Law Printers. 


The changes which the law underwent in this reign were 
numerous and remarkable, particularly those which con¬ 
cerned the national religion. 

One of the most important acts of a political nature was 
that which united Wales to England, and completely esta- 


c IIA P. 
XXIX. 


Hen. VIII. 


Union of 
Wales with 
England. 
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XXIX. 


Hkk.VIII. 

Stat. 34, 
35 Hen. 0. 
c. 26. 


f'-o. 4 Inst. 
242. 


Stat. 27 
Hen. U. 
c. 2(>. 


jlhriilg- 
mriii of the 
franchises. 

Stilt. 27 
Hen. 8. 
c. 21. 


Wished English law in that country, which had been but 
partially effected by the Statutum Wallice. The power of 
the Lords Marchers, who had hitherto had the principal 
charge of governing the country, was now restricted by the 
appointment of a president and council, who formed a court, 
and gave redress in all cases of oppression committed by 
inferior jurisdictions. This court sat by force of the king’s 
commission and instructions, and proceeded as in a court of 
equity. It was probably of great antiquity, for mention is 
made of a president of Wales in the reign of Richard II., 
but its jurisdiction was now enlarged by statute. 

In order to assimilate the policy of Wales completely to 
that of England, it was divided into twelve counties, in each 
of which there was to be a sessions called the king’s great 
sessions in Wales, to be held twice a year before the justices 
who were to hold pleas of the crown. Besides the justices 
of the sessions, justices of the peace were also to be esta¬ 
blished, and numerous other regulations respecting the pro¬ 
ceedings of courts and the police, so as to put the whole 
judicature of the country on an English footing. The inhe¬ 
ritance of land was to be regulated by the rules of English 
tenures, except where the usages and customs of the place 
prescribed to the contrary. Moreover, all persons born in 
Wales were to enjoy the same privileges as natural-born 
subjects, and all laws and statutes were to be as binding 
there as in England. In order to render this union com¬ 
plete, the privilege of being represented in parliament was 
given to the counties and principal towns in Wales, by which 
twenty-seven members were added to the English House of 
Commons. By another statute the same privilege was com¬ 
municated to the county palatine of Chester. 

Another subject of a political nature, which engaged the 
attention of the legislature at this period, was the abridg¬ 
ment of the powers heretofore enjoyed by the owners of the 
counties palatine and other franchises. The power of par¬ 
doning was declared to be vested in the king, and none but 
the king could henceforth appoint justices in eyre, of assize. 
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of the peace, and of gaol-delivery, in all shires, counties chap. 
palatine, and all other places in England and Wales. All . r ‘ , 
writs and indictments were to allege facts as done against hen. viii. 
the king 1 s peace, and not as formerly in a court-lect, contra 
pacem domini , or in the tourn, contra pacem vicecomitis; 
but they might be tested in the name of the person who had 
the county palatine or franchise. The justice of Chester 
and Elint were excepted from every alteration made by this 
statute. The bishop of Ely and Durham, and the arch- 
bishop of York, &c. were to be justices of the peace within 
their several liberties. 

Of the petty principalities, whose powers were thus cur¬ 
tailed, there remained properly but three at this time who 
enjoyed jura regalia , these were Chester, Durham, and 
Lancaster. The earldom of Chester was, as we learn from c-amd. ««2. 
Camden, united to the crown by Ilcnry III., and has 
ever since given title to the king's eldest son. The duchy 
of Lancaster became the property of Henry Bolingbrokc son 
of John of Gant, who, after wresting the throne from 
Ilichard II., procured an act of parliament, whereby the 
duchy with all its royalties was secured to himself and his 
heirs, kings of England, for ever, independent of the crown. 

In this form it descended to Henry V. and VI., and on the 
accession of Edward IV. it was declared to be forfeited to the 
crown, and was vested in that king and his heirs, kings of 
England, for ever. By another act in the first year of i Comm. 
Henry VII. such parts of the duchy land as had been dismem- 11B ‘ 
bered in the reign of Edward IV. were resumed, and the 
whole inheritance was vested in the king and his heirs for 
ever. The county of Durham was the only one which has 
remained in the hands of a subject with the abovementioned 
restrictions. 

One act of parliament was passed in the 6th year of this Parliament. 
king, respecting the proceedings of the House of Commons, Stat - 
which is entitled to notice in tracing the progress of this 8 ’ c ‘ 1G ’ 
house to independence. It was enacted, in consideration of 
the many weighty matters which were often left to the end 
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c II A P- 
XXIX. 


Uen.VIIL 


JRct'lesiaxti- 
cul poll/1/. 


J'ccs of or¬ 
dinaries. 


Stat. 21 
IJen. «. 
c. 5, (>. 13. 


of a session, that no memfor should depart or absent him¬ 
self till the parliament was fully finished, ended, or prorogued, 
unless he had licence from the speaker and Commons, which 
licence was to be entered on record in the book of the clerk 
of the parliament: if any did otherwise, he was to lose his 
wages, and the inhabitants of the county, city, or borough, 
should be discharged thereof. 

Another statute was passed in the 35th of this king for 
the better ordering the collection of the wages of knights and 
burgesses in Wales, from which we learn that the wages for 
a knight was four shillings a day, and for a burgess two 
shillings, reckoned from their setting out to their return 
home, with the costs of their writs, fees, and other charges. 
There were two writs framed for this purpose, namely, dc 
solutione fwdi v/ilitis parliamenti , and dc sohUione fadi 
hurgensis parliamenti. These used to be sued out by the 
member, and two months after their delivery to the sheriff*, 
the payment was to be made. 

The laws regarding ecclesiastical polity were all directed 
towards reducing the power of the clergy and severing their 
connexion with the see of Rome, which had been in vain 
endeavoured by this king’s predecessors, but was now fully 
effected by a series of parliamentary provisions. The first 
acts in order of time were passed in the 21 st year of this 
king against the unreasonable exaction of fees for the pro¬ 
bate of wills, for the regulation of indulgences, and the 
restriction of pluralities. 

Many provisions had been made by statutes and provincial 
constitutions, from the reign of Edward III. to the time of 
this king, to prevent extortionate fees for the probate of 
wills, but as these had not corrected the abuses, more defi¬ 
nite provisions were now made by statute. Mortuaries or 
corse presents, though sanctioned by long usage, were now 
restricted in point of quantity, and in Wales were entirely 
abolished. Another statute in the same year prohibited 
the clergy from taking farms, or carrying on any traffic, 
which was looked upon to be inconsistent with their holy 
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profession. Also to prevent pluralities, against which many CHAP, 
constitutions had in vain been made; in consequence of t , 

papal dispensations it was now ordained, that if any one u EN .vni. 
having a benefice with cure of HI, accepted another, and was 
inducted and instituted, the first should be adjudged va¬ 
cant. All dispensations from Home or elsewhere, contrary 
to this act, were declared void, and the procurers thereof 
subjected themselves to a penalty of 20 1. 

The carrying property out of the realm, to meet the Firat-fruita. 
claims of the church of Rome, was the subject of many par¬ 
liamentary provisions suited to the various pretexts under 
which these claims were made. First-fruits, that is, the 
first year s whole profits of any spiritual preferment, was one 
of the principal papal claims which is supposed to have been 
introduced in the reigns of John or Henry III.; and, not¬ 
withstanding the determined resistance made to it by the 
successors of these two kings, was either covertly or openly C'o. 4 lust, 
submitted to by the clergy. Edward III. expressly prohi- 12U ' 
hi ted the pope's nuncio from collecting the first-fruits, de¬ 
claring that it was a great novelty, and none of his subjects 
should pay it any longer. The same declarations were made 
by the kings Richard II. and Henry IV., the latter of 
whom termed it a horrible mischief and damnable custom. 


In this reign an effectual stop was put to this mischief. He- stai. *23 
fore the king had come to an open rupture with the court of JJf®* l{ c ‘ l> 
Rome, a statute was made in the 23d year of his reign, •‘'tat. 20 
restraining the payment of first-fruits, and after the papal I,tn " 
authority was entirely abolished, then the lirst-fruits were 


taken by the king. After this a court, called a Court of the 
First-fruits and Tenths, was established for the purpose of 


8tat. 32 
c. 45. 


collecting them for the benefit of the crown. 


The statutes against foreign jurisdiction, passed in the Foreign >- 
reigns of Edward I. and III., as also those in the reigns of ”^ 24 ** 
Richard II. and Henry IV., were now confirmed and en- Hen. fi. 
larged in such definite and positive terms as to preclude all s u !t %5 


evasion. Further provisions were made the next year on IIcn - }$ * 
the subject of appeals. An appeal was now given from the c * * ,lt 
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Archbishop's court, now called the court of the Arches, or 
audience to the king in Chancery; upon which a commission 
was to be directed to certain persons named by the king, as 
in the cases of appeal from the Admiral's court. This court 
lias since been called the Court of Delegates. 

The jurisdiction of the convocation was also put under 
restrictions, so that no new canons were to be made without 
the king's licence, nor be put in force before they received 
the royal assent. A committee was likewise appointed with 
full power to examine the canons and to abrogate all such as 
should be found derogatory to the royal authority. 

The election of bishops was put upon such a footing that 
all pretence for an application to the see of Rome for its 
concurrence was done away. All bishops were to be pre¬ 
sented to an archbishop, and an archbishop to the other 
archbishop, or to any four bishops whom the king should 
name. When any see was vacant the king was to grant a 
licence or conge d'elire to the dean and chapter, and thcro- 
with to send a letter missive, containing the name of the per¬ 
son whom they were to elect, and if they delayed the elec¬ 
tion for twelve days, then the king was to nominate by 
letters patent. We have seen that in the reign of Henry 1. 
the right of investiture was given up, and in consequence a 
freedom of election was granted to all prelates, both bishops 
and abbots. This was confirmed by King John, and after¬ 
wards by statute in the reign of Edward III. By the above- 
mentioned statute of this king the bishops were prohibited 
from applying to the see of Rome for its concurrence on pain 
of a pr<rrnunire. 

By another act in this year, dispensations or licence for 
things not contrary to God’s laws, but only to the law of 
the land, were to be granted by the archbishop of Canter¬ 
bury, as had been formerly used, and the suing of such dis¬ 
pensations at the court of Rome subjected the offender to 
the penalties of a preemunire. The sale of indulgences 
was also put a stop to by another provision, which left it to 
the king and council to reform all indulgences and privi¬ 
leges which had been granted by the see of Rome. 



ENGLISH LAW. 


445 


The matter of dispensations was the subject of another CHAP, 
statute in the 28th year of this king, by force of which the v ^xix. 
court of Faculties was erected, for the purpose of granting n EJf vm. 
dispensations and faculties. The officer in this court acting 
under the archbishop was called the Master of the Faculties. 

All the abovementioned statutes, which were more re¬ 
markable for the spirit with which they were passed, than 
for any material changes which they produced in the law, 
were followed by an express declaration of the king’s supre- Ante * 1 ’- 1 7- 
macy, which, as we have before shown, was successfully 
asserted and maintained by the Saxon kings, and likewise 
by some of our princes after the conquest, but not with equal 
success. In order, however, to convince the see of Home Siffr as 
and all the world that the king was in earnest in throwing by t1ir 

off the supposed allegiance to the pope in ecclesiastical mat¬ 
ters, he assumed the title of supreme head of the church, 
and had it confirmed by act of parliament, by which his style Stat. as 
and title were settled in the following words, “ Henry VIII. Hen ' a ‘ c ' 
by the grace of God, king of Fmgland, France, and Ireland, 

Defender of the Faith and of the Church of England and 
also of Ireland, in earth the supreme Head . 11 It was also 
declared high treason to deprive him of it. 

This last measure is the more entitled to notice as it was Different 
altogether a novelty for our kings to submit the question of 
their style and title to parliament, which being heretofore deecssors. 
looked upon as a personal matter, had been assumed by 
themselves at their own discretion. From coins, charters, 
and public instruments, we may gather the different styles 
which have been assumed by our kings at different pe¬ 
riods. William the Conqueror commonly styled himself c«>. Inst. 7 . 
‘ Wilhclmus rex,’ sometimes 6 Wilhclmus rex Anglorum 
his son llufus, ‘Wilhclmus Dei gratia rex Anglorum;'' Library.” 1 ' 
his son Henry I., ‘ Ilenricus rex Anglorum,'' or ‘ Ilenri- 
cus Dei gratia rex AnglorumMaude, the daughter 
and heir of ITcnry I., wrote ‘ Matilda imperatrix Ilenrici 
regis filia et Anglorum dominaStephen used the style of 
Henry I.; Henry II. used the style, 4 Ilenricus rex Anglia;, 
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CHAP, dux Normannia? ct Aquitanue et comes Andegavise, 1 he huv- 

y yty t 1 ° 

v ing tlic duchy of Aquitaine and earldom of Poicticrs in the 

Hen. VIII. rig* 11 his wife Eleanor, and the earldom of Anjou, Tourne, 
and Maine, as son and heir to Gcoffry Plantagenct; Richard 
I. used his father's style, although king of Cyprus and Je¬ 
rusalem, he never used either title; King John used the same 
style, 'with the addition of ‘ dominus Hibernia?, 1 which he 
assumed in consequence of the conquest of Ireland in his 23d 
year; Henry III. styled himself the same as his father did 
until the 44th year of his reign, when he omitted ‘dux 
Normannia’, 1 & c. and wrote only ‘rex An glue, dominus 
Hibernia 1 , ct dux Aquitania'; 1 Edward I. and Edward II. 
both used this latter style; Edward the III. also used the 
same style until his 13th year, when he wrote ‘ Edwardus 
Dei gratia, rex Anglia; et Francni?, et dominus Hibernia 1 , 
he being king of France, as son and heir of Isabel, wife of 
Edward II. and daughter of Philip the Fair of France; 
Richard II. and Henry IV. used the same style as Edward 
III., as did also Henry V. until his eighth year, when he 
wrote himself ‘rex An glue, lucres et regens Francke et do¬ 
minus Franciic; 1 King Henry VI. wrote ‘ITenricus Dei 
gratia rex Anglia 1 ct Francim et dominus Hibernia?;’ Ed¬ 
ward IV., Richard III., and Henry VII., styled them¬ 
selves ‘ rex Anglia? ct Francia?, ct dominus Hibernia;' Henry 
VIII. added to his style, in the 13th year of his reign, ‘ Fidei 
Defensor, 1 and in his 22d year, ‘ Suprcmum caput Ecclesia* 
Anglicana 1 ;’ after which he styled himself ‘ Henricus octa- 
vus, Dei gratia Anglia?, Francise, et Hibernia, rex, fidei 
defensor, &c. et in terra ecclesia* Anglicana et Iliberoica? 
suprcmum caput, 1 which was confirmed by the abovemcn- 
tioned act of parliament. 

This king is said to have been the first to whom the title 
of majesty was addressed, although majesty was attributed 
2 Hen. 4. to the king in the crime of kmc majesty, and also on other 

c - lft - occasions. It was, however, most usual at this time, as well 

as before, to address the king by the titles Excellent 
Grace, Sovereign Lord, Liege Lord, Highness, and Kingly 
Highness. 
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To return to our narrative, the most material change 
in our ecclesiastical polity, and the most violent inroad on 
the property of the church, was made in the 27th and 31st 
year of this king, when all the monasteries in England were 
dissolved, and the king became possessed of all the revenues 
of these houses. These he parcelled out, mostly among his 
courtiers and favourites; and thus, contrary to the intentions 
of the original donors, and to the statute of Richard II., 
increased the number of lay impropriations. 

The primitive institution of suffragan bishops was provided 
for, and regulated by, a statute in the 26th year of this 
king, which empowered every bishop to appoint two honest 
and discreet spiritual persons within his diocese, of whom 
the king would appoint one to be a suffragan. The towns 
to which suffragans were appointed, together with their du¬ 
ties and privileges, were specified in this act. In his 33d 
year he erected, out of the ruins of the dissolved monaste¬ 
ries, several new bishoprics, that is to say, Gloucester, Bris¬ 
tol, Peterborough, and Oxford, which were annexed to the 
province of Canterbury, and that of Chester, and Sodor and 
Man, which were annexed to the archbishopric of York. 

As Ilenry had gone thus far in throwing off all political 
connexion with the sec of Home, it is not surprising to find 
that, notwithstanding his professions of attachment to the 
doctrines and discipline of the llomish church, he should feel 
disposed to introduce some changes in the forms of the national 
religion. Accordingly we find, that an act was passed in the 
34th year of his reign, empowering the king to appoint a 
commission of bishops and clergy to agree in a form of reli¬ 
gion. But having set his subjects the example of thinking 
for themselves, and holding lightly what had been esta¬ 
blished, he endeavoured in vain, by several penal statutes 
in the 31st, 34th, and 35th, years of this reign against diver¬ 
sities of opinion, to fix them at the point he pleased. 

Before we close this account of the enactments on spiritual 
matters, we must notice some few other points. As the six 
clerks, cursitors, and all others in Chancery, except the 
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CHAP, clerk of the crown, had originally been real clerks, they were 
1 XXI ^' °f* course unmarried, and on their marriage they of course 
Hem. viir. forfeited their ofHce; wherefore, an act was passed to relieve 
Stat. 1 4 and such persons from the forfeiture in case. It was also now 
lsUcn.8. thought best to throw open the ecclesiastical courts, which 
had hitherto been exclusively confined to the clergy; where¬ 
fore a statute, in the 37th year of this king, enabled all 
persons, lay as well as married men, being doctors of the 
civil law, to fill the post of chancellor, vicar-general, &c. 
and to exercise all ecclesiastical jurisdiction in the same 
manner as spiritual persons. 

Lawful Several statutes were made on the subject of marriage, in 

'defined*** orc ^ cr to suit the convenience of this capricious king; but 
the only one entitled to notice was that passed in his 32d 
year, by which all marriages contracted by lawful persons, 
that is, persons not prohibited by God’s law to marry, and 
duly solemnized, were to be held valid. The preamble to 
this statute states, as a reason for the act, that “ what sparks 
remained of the papal legislation might kindle hereafter a 
great dame; and, at least, while they remained, might show 
that the pope’s power was not entirely extinct.” 

Fast fruit * When first-fruits and tenths of spiritual preferments had 

and tentht. become a part of the king’s revenue, numerous provisions 
were made, in the 26th and following years, to ensure 
their regular payment, and to assist the spiritual courts 
in enforcing their process against defaulters. 

Having taken this general view of the parliamentary pro¬ 
visions, which paved the way for still further changes in our 
ecclesiastical polity, wc may next consider the statutes which 
related to the civil government, or the rights of individuals. 
Order of The subject of precedence, or the order of marshalling the 
stat^ 'n <C higher ran ks according to their dignity, was now, for the 
lien. 8. first time, matter of legislation. The preamble to the statute 
c * 14 * assigns as a reason, that “ it was part of the king’s preroga¬ 
tive to give such honour, reputation, and place, to his coun¬ 
cillors, and others his subjects, as seemed best to his 
wisdom.” It was therefore enacted, among other things. 
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that tlic king’s vicar general, being his representative, as 
head of the church, was to sit on the right side of the par¬ 
liament chamber, on the same form with the Archbishop of 
Canterbury, and before him. Next to the Archbishop of 
Canterbury, the Archbishop of York; and next to him the 
bishops, according to their ancicnties. The officers of state, 
namely, the lord chancellor, lord treasurer, lord president 
of the king’s council, and lord privy seal, and others, were, 
by virtue of their office, although only of the degree of 
baron, to sit on the left side, above all dukes, except such 
as were king’s sons or brothers, &c. Dukes and other peers 
of lower degree, were to sit according to their ancienty, as 
had been accustomed. 

To the statutes already made in regard to the lower 
orders some further provisions were now added. It was 
enacted, that those who were poor and impotent, and could 
not work, should have a letter given them, under seal by the 
justices in sessions, authorizing them to beg within a certain 
hundred, city, town, or parish; and, if any one begged 
without such licence, lie was to be whipped and set in the 
stocks for three days and throe nights, during which lie was 
to be fed on bread and water. Against such as were able, 
but not willing to work, the statute was still more severe. 
Such persons, if found begging, were to be whipped until 
their backs were bloody; and they were to take an oath 
that they would return to the place where they were born or 
last dwelt; in which case they were to have a letter of licence 
to beg their way home; and, if they violated their oath, 
they were whipped all the way home. In the 27 th year, a 
statute was passed which laid the foundation of our present 
system of poor-laws. It w r as then enacted, among other 
things, that officers of each place should take order for the 
reception and support of such as were unable to labour, 
and to gather alms on Sundays and festivals for their sup¬ 
port; and that all persons passed in the manner above 
described were allowed, at every ten miles, to call on the 
constables of the place to provide them with meat, drink, and 
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lodging, for one night. All children found begging were to 
he put under masters of husbandry or other crafts ; and in 
case they were found again in a state of vagrancy, they were 
to be whipped, and to have the gristle of their right car cut 
off*; and for a third offence, to suffer death. 

Aliens, as before observed, were, by the common law, 
subject to various restrictions not imposed upon natural- 
born subjects; and now, by various statutes in this reign, in 
affirmance of one in the reign of Richard III., alien artificers 
were prohibited from working for themselves, and all leases 
of houses or shops taken by them were to be void. 

Likewise, denizens, that is, aliens born, who obtained e.v 
thmathme regis, letters patent to make them English sub¬ 
jects, were required to pay the aliens' duty, and some other 
mercantile burdens. 

Common recoveries were now rendered a common assur¬ 
ance or conveyance, and provisions were made to give the 
rccoverors the same advantages as had been enjoyed by the 
recovcrces; as the liberty to distrain, and make avowries for 
rents, &c. On the other hand, they were restricted in their 
application to certain estates. A recovery of land against 
tenant by curtesy, tenant in tail after possibility of issue, or 
tenant for lift, should be void in regard to those in reversion 
or remainder, unless it was by good title, or assent of those 
in reversion or remainder. 

Although the statute of Fines in the last reign was gene¬ 
rally supposed to make a fine a bar to an estate in tail; yet 
as this was a serious alteration in the old law of real property, 
the judges were not agreed in their construction of the 
statute. The question was solemnly argued at Serjeant's 
Inn; when it was held by three of the judges, that the issue 
was not barred, and by five, that they were; the former 
maintaining that the issue were neither parties nor privies, 
but coming in as strangers; the latter, on the contrary, 
insisting that they were clearly privy to the fine levied 
by their ancestor. To set this question at rest, the legisla¬ 
ture declared, in the 32d year of this king, that a fine levied 
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by a tenant in tail, of full age, according to stat. 4 lien. 
VII. should be a sufficient bar to himself and his heirs, 
claiming by force of such entail. 


C II A P. 
XXIX. 


Hfcs.VIII. 


The statute of Uses, in the preceding reigns, not having Stot of 
obviated the inconveniences which were complained of, as Uses > 2 7 
attending this secret mode of conveyance, a fresh attempt c . uJ. 
was made in this reign to remedy the evil. To this end, the 
famous statute of Uses was passed in the 27th year of this 
king, which, after enumerating the evils resulting from such 
subtle-practised feoffments, fines, recoveries, abuses, and 
errors, proceeds to enact, that when persons shall stand 
seised of lands or other hereditaments, to the use, confi¬ 
dence, or trust, of any other person, or body politic, the 
person or corporation entitled to the use in fee simple, fee 
tail, for life or years, or otherwise, shall from thenceforth 
stand and be seised, and be deemed in lawful seisin of the 
land, &c. in such like estate as they had in the use or trust; 
and the estate, title, right, and possession, shall henceforth 
be adjudged in them. Thus the statute executed the use as 
it has since been called, that is, transferred the use into 
possession; by which means the cestui que use became com¬ 
pletely possessed of the land in law as he was before in 
equity. This is the substance of that statute, which in Reeves’His. 
pleadings and deeds has since been distinguished by the 
name of the statute for transferring uses into possession, or 
the statute for conveying the possession to the use. 

It was very soon felt that one consequence of this statute 
would be, to facilitate the conveyance to uses, particularly by 
means of bargain and sale, which had already become Ante,p.43i. 
frequent. In order, therefore, to give this sort of transfer 
the notoriety which was so much desired, another act was Stat. 27 
passed in the same year, which directed, that no bargain and 
Bale should enure to pass a freehold, unless it was made by 
indenture, and enrolled, within six months, in one of the 
courts at Westminster, or with the custos rotulorum of the 
county. 

It was, doubtless, thought, by thus destroying the inter- 
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mediate estate of the feoffee, lands would no longer pass by 
limitation of use, but by formal livery of seisin; but, in 
order to guard against these secret transactions, which it 
was the object of the statute to put a stop to, it was thus 
ordained, that when they concerned any freehold interest, 
they should be by deed indented and enrolled. 

Another provision of the statute had regard to jointures, 
which, as before observed, sprung out of the practice of con¬ 
veying to uses. When, in consequence of the statute of 
uses, vtmlvi quo use became absolutely seised of the land, 
and the wife would have become dowablc, it was found 
necessary, in order to prevent the double claim of dower and 
jointure, to provide that in making such an estate in jointure, 
the wife should be for ever barred of her dower. 

An important consequence of the statute of Uses was. that 
resfui que use had no longer the power to devise the land as 
at common law; no lands or tenements were devisable, 
except by the particular customs of some boroughs. This 
king, however, being more favourable than his predecessors 
to the removal of those restrictions which impeded the 
transfer of landed property, a statute was passed in the 32d 
year, which was revised and amended in his 34th and 35th 
years, enabling persons who held lands and tenements in 
socage to devise the whole, with a saving of the king’s pri¬ 
mer seisin. 

It appears that the remedy which the statute of Glouces¬ 
ter gave the lessee for years to recover against the lessor, 
when he suffered himself to be impleaded in a real action by 
collusion, did not extend to several cases in which the in¬ 
terests of termors were affected; for, if the lease were with¬ 
out writing, or a recovery was suffered by default, the 
termor could not recover his term. It was also supposed 
that tenants by statute merchant, statute staple, or elegit , 
could not have their remedy by this statute. In order to 
meet all these cases, a statute, in the 21st year of tliis king, 
directed, that all lessees should maintain their leases against 
the rccoverors, and that no statute merchant, statute staple. 
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nor execution by elegit* should be made void by any feigned 
recovery. ]Jy another statute, in the 3-d year of this king, 
a further provision was made to protect lessees against 
tenants in tail, so that, if any person seised in fee or in tail, 
in his own right, or in the right of his church, or his wife, or 
jointly villi his wife, made a lease by indenture for years or 
life, it was ordained that it should he good and lawful, the 
same as if the lessor was seised in fee simple, provided it 
were not made to any lessee having an old lease uncxpiiccl, 
or not surrendered, and also not made in reversion. This 
was afterwards called the enabling statute, to distinguish it 
from ill- restraining statutes in Queen Elizabeth's time. 

The di.i-olution of religious houses rendered another par¬ 
liamentary enactment necessary in regard to lessors and 
lessees. As covenants in leases, like other covenants, could 
only opt rate between parties and privies, that those who 
were executors or heirs to the covenantors or covenantees, the 
grantees of reversions of land held of religious houses could 
not, after their dissolution, avail themselves of the benefit of 
covenants in leases granted to their tenants ; and tenants, in 
like manner, were deprived of any advantages stipulated to 
them by the former landlords ; wherefore, to remedy this 
inconvenience, a statute, in the 32d year of this king, gave 
mutual redress in all such eases. 

As inconveniences frequently arose in eases of joint- 
tenancy, where the parties were not willing to make par¬ 
tition, it was thought advisable, in the 21st year of this 
king, to compel joint-ten an fs, and tenants in common, to 
make partition, by the writ de partitions farisudu, in the 
same manner as coparceners were compellable at common 
law. This act, which was confined to estates of inheritance, 
w r as afterwards extended, in the 32(1 year of this king, to 
estates for life or years. 

The old common law underwent an alteration in two 
particulars, lfy a statute, in the 31st year of this king, 
certain lands in Kent, which descended according to the 
custom of gavelkind, were thenceforth to be descendible as 
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common-law estates. By another statute, the tolling entry 
hy descent was taken away, for the dying seised on the part 
of the disseisor was not to be deemed a descent in law, so as 
to toll the entry of the disseisee, or his heirs, unless the 
disseisor had been in peaceable possession for five years .after 
disseisin. 

The statute of Mortmain was now, agreeably to the 
temper of the times, extended against gifts to superstitious 
uses. A statute, in the 2Md year of this king, made void 
all dispositions to the use of churches, chapels, &c. to the 
intent to have obits perpetual, or service of a priest for 
ever. 

On the subject of personal property, the statute of Bank¬ 
rupts claims the first notice. Bankrupt, from battens* a bench 
or table, used hy the money-changers in Italy, and rnpfns, 
broken, was so called, because they who could not carry on 
their trade had their benches broken, or, metaphorically, 
they were broken in their fortunes. We have derived the 
name, observes Lord Coke, as well as the wickedness of 
bankrupts, from foreign nations. The first parliamentary 
provision, he adds, was made against the Lombards; against 
Englishmen there were no complaints on account of fraudu¬ 
lent dealings until this reign. This observation may, how¬ 
ever, be understood as applying only to the mercantile 
dealings of the English, whose failures in trade were 
looked upon as a criminal offence. The first statute of 
bankrupts, in the 34th year of this king, is entitled, “ An 
Act against such Persons as do make Bankrupts who are 
described in the preamble, as “ chiefly obtaining into their 
hands great Rubstancc of other men's goods, do suddenly 
flee to parts unknown, or keep their houses." In order to 
defeat the frauds of such deceivers, the chancellor, the lord 
treasurer, and others of the privy council, the chief justice of 
the King's Bench, or any three of them, at the least, were 
authorized, upon complaint made to them, to take order 
concerning the goods and lands, and also with the body of 
the offender; to sell his effects, and to make such disposition 
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of them among his creditors as that each might have a rate- C H A P. 
able part- They were likewise to call all persons before t , 

them, and examine them touching the offender’s goods; and jikn.VIII. 
persons concealing them were to forfeit double the value. 

If the offender left the kingdom, and did not surrender after 


proclamation made, he was adjudged out of the king’s pro- Taylor’s 
tection. It is supposed that the framers of this act had an ^"nec! 
eye to the imperial law, which, softening the rigour of the Barring, on 
Ten Tables, directed that, if a debtor ceded all his goods to jj'iUack! 


his creditors, he was secured from being dragged to prison. 4 7-- 


The law of recognizances, which had heretofore been Hceogni- 
contrived as a security for such as had dealings in the staple, “ f ^^ 
was now, by an act in the 23d year of this king, made appli- statute *iu- 
cable as a security for the debts of persons of all descrip- ^’ t 
tions. lien. a. c. u. 


Among all the revolutions for which this age was remark¬ 
able, not the least so is that which pronounced usury no 
longer an offence against either God or man. Our ancestors, 
in common with all other nations, had held this to be a 
heinous offence, as it afforded the greatest facilities to extra¬ 
vagance, dissipation, and ruin. As at the time we arc now 
treating of, a spirit of commercial enterprise was rising, this 
made the impediment that the law threw in the way of raising 
money for present demands very irksome; and as men readily 
persuade themselves that that is right which they wish, the 
opinion became very prevalent that it would be good to do 
away with the laws of usury. The legislature yielded to this 
feeling, and, by an act, in the 37th year of this king, re¬ 
pealed all the laws against usury, and permitted the loan of 
money under certain restrictions, which have since been very 
much altered and modified. 


For the administration of justice some new courts were sidiniith- 
erected, particularly for the recovery of such revenues as 
had lately come to the crown; as the court of Augmentation New conn#. 
of the Revenues of the (Town of England, the court of Gene- ■ :5 -- 

ral Surveyors of the King’s Lands; and the court of the lien. r. 
King’s Wards and Liveries, which had respect to the feudal 
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tenures. All these matters had heretofore been under the 
government of the Exchequer; but, in consequence of the 
dissolution of religious houses, the king's revenue had re¬ 
ceived such accessions as rendered additional courts neces¬ 
sary. The two first were afterwards united into one, under 
the name of a court of Augmentation. The court of First- 
fruits, before mentioned, was abolished in the reign of 
Philip and Alary. 

The office, or court of Eseheators, was put under some 
restrictions in the early part of this reign, in consequence of 
the abuses which had been introduced during the adminis¬ 
tration of Empson and Dudley. The complaint was, that 
sometimes untrue offices were found, sometimes they were 
returned though they were never found, and sometimes they 
were changed. The statute, therefore, among other things, 
enacted, that no cscheator or commissioner was to return an 
inquisition or office, unless found or prescribed by twelve 
men. The inquisitions tube taken openly, and all evidence 
to be given in public. To ensure that the persons appointed 
to the office of cscheator or commissioner should be duly 
qualiiied, they were to have lands of forty marks per annum; 
the jurors likewise chosen upon these inquests were to have 
lands of forty shillings annually. The time given by a 
statute in a former reign for traversing an inquisition was one 
month, but it was now extended to three months. Besides, 
all inquisitions found by the procurement of Empson and 
Dudley might he traversed, although the parties had already 
sued livery, it being declared that such livery should not 
conclude them. 

The authority and commission of the court of the Commis¬ 
sioners of Sewers was now put into the form in which it has 
ever since remained. Sewer, from sue, or issue, that is, 
flow, was properly applied to drains, gutters, and all channels 
for water, but was extended to all walls, banks, and bridges, 
&c. the law relating to which is of great antiquity. Lord 
Coke observes, that the kings of this realm, before the 
making of any statute of sewers, might grant commissions 
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for the surveying and repairing walls, banks, and rivers, and 
other defences; and examples of such commissions arc to 
bo found in ancient books and records, from the reign of 
Edward I. In the register, there are two writs or commis¬ 
sions, authorizing certain persons to survey the defences in 
the parts of Holland, in the county of Lincoln; and in the 
.‘111th of Edward III. a commission was awarded to inquire 
of bridges, and tbe repairs thereof. The first parliamentary 
enactment on the subject is to be found in TVIagna Chartu, 
for the putting down weirs, and taking of fish. The stat.. 
2/5 Ed. III. extends to the putting down mills, mill-tanks, 
and causeys, which had been erected since the reign of 
Edward I. This was followed by the stat. 1 Hen. IV. and 
12 Ed. TV., which enlarged and confirmed all former acts; 
but the first statute we have in print, wherein the frame of a 
commission ol*sewers is given, is the statute of fi Hen. VI. 
c. 5, which was enlarged by the ahovemcntinned statute of 
this king, on which a reading by Serjeant C'allis, of Gray's 
I 1111 , in 1(>22, has been preserved. 

A material alteration was made in the criminal judicature 
of the court of Admiralty, by two statutes, in the 27th and 
211 th years of this king, lly the first, all offences of piracy 
and robbery, &e. done on the sea, w ere to he tried in such 
places of the realm as shall he limited in the-king's commis¬ 
sions, directed to the lord admiral, or Ills deputies. By the 
second, it was enacted, that all offences committed upon the 
high sea, should he tried by commission of oyer and ter¬ 
miner, under the king’s great seal, consisting of the admiral, 
ot his deputy, and three or four more, among whom two 
common-law judges were to he of the number. Their pro¬ 
ceedings were not to be according to the course of the civil 
law, by means of witnesses only; but according to tlie 
common law, by means of a jury. 

The criminal jurisdiction of the court of Chivalry, or of 
the court of the Constable and Marshal, as it was hereto¬ 
fore called, was now virtually done away; for it was pro¬ 
vided by statute that all treasons, misprision of treason, or 
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Hcn. a. c. 2 . sion. After the attainder of the Duke of Buckingham, in 
this reign, the office of lord high constable ceased to be here¬ 
ditary, no one afterwards being appointed, except pro hac 
rice. 

Court of tin A new criminal court was erected, by statute, in the 33d 
titJ/cfiiX y car this king, to be held before the lord steward of the 
Household, king’s house, to inquire of, hear, and determine, all treasons, 
misprision of treasons, murder, manslaughter, bloodshed, 
and strikings, in the king’s palace. The punishment of 
malicious strikings, by the amputation of the hand, was, as 
defined in that statute, to be inflicted on the offender with 
every circumstance and ceremony calculated to inspire terror 
in the stoutest heart. 


Proceedings 
of courts. 
Stat. 23 
Hen. H. 
c. 15. 

Stat. 21 
Hen. 8. c. 19. 


Suing in 
Jbrma pau¬ 
peris. 


Jurors. 

StuL. 4 Hen. 
«. c. 3. 

Sul 35 
lien. 3. c. 6. 


Some provisions were made in this reign for regulating the 
proceedings of courts. Process of outlawry was allowed in 
cases of forcible entry; and the process of debt, in actions of 
covenant and annuity. Costs were given to defendants upon 
nonsuit, or verdict in their favour, as had before been given 
to plaintiff*. 

To prevent abuses from the liberty of suing in forma 
pauperis , such plaintiffs, in case of nonsuit, or verdict 
against them, were not to be liable to pay costs, but to suffer 
some other punishment. 

A more regular attendance of jurors was enforced by 
larger issues, and several provisions were made in order to 
ensure their qualifications. By another statute, a general 
provision was made to effect a due appearance of jurors at 
Nisi Prius. If a full jury did not appear, or after chal¬ 
lenges there was likely to be a default of jurors, cither 
plaintiff or defendant might pray a tales; and upon that 
the sheriff* was commanded by the court to appoint from 
among the number of those present at the assizes as many as 
were necessary to supply the deficiencies. These subsidiary 
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jurors were called a tales de circumstantihus. Before this 
statute, the supply of jurors was effected in a less expedi¬ 
tious manner, for a writ used to issue to the sheriff to sum¬ 
mon a certain number of jurors that were wanting. In the 
reign of Edward III., it appears that the plaintiff might 
pray a tales to the amount of ten, but no further; but, in 
after times, we read of undevim tales . 

The villcinous judgments on attaints had, in the previous 
reign, been abolished for a time, by way of experiment. 
In this reign, attempts were also made to substitute a heavy 
fine in its plaec. Attaints were likewise henceforth to be 
taken in the King’s Bench, and in the Common Pleas, and 
in these courts only. All these changes in this proceeding, 
which evinced its insufficiency for attaining the ends of 
justice, were only a prelude to its gradual disuse altogether. 

The statutes of Jeofails and Amendments in former 
reigns were now considerably enlarged by additional provi¬ 
sions, all tending to do away with trifling and frivolous causes 
of exceptions in records and other parts of the proceeding, 
which had hitherto been impediments in the administration 
of justice. There is also one statute of this kind in regard 
to criminal proceedings, directing that for the future the 
omission of the words vi et arrnis , videlicet , and the like, in 
an indictment or inquisition, should not be a cause to avoid 
such indictment or inquisition by writ of error, plea, or 
otherwise. In other respects, however, the ancient strict¬ 
ness was still preserved in criminal prosecutions, so as to 
allow any exception which could reasonably be taken in 
favour of the life and liberty of the defendant. 

Some provisions were made by statute for limiting actions 
both in civil and criminal proceedings. A writ of right was 
now limited to the period of sixty years, within which it was 
necessary for it to be brought. Other writs, or actions posses¬ 
sory, were limited to fifty years. Actions upon penal statutes 
were to be brought by the king within three years, and by any 
common person within one. It is here worthy of observa¬ 
tion that in the time of Glanvillc and llracton, when the 
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administration of justice was more immediately in the hands 
of our kings, the limitations of actions were determined by 
circumstances, which necessarily made them indefinite and 
variable. By the stat. Westm. 1, the reign of llichard I 
was made the time of limitation in a writ of right. 

By the common law, restitution of goods could be had 
only upon an appeal, but not upon indictment, because this 
was at the suit of the king. Wherefore a statute, in the 
21 st year of this king, gave the same .advantage in indict¬ 
ment as in appeal, which was growing more and more out of 
favour. Accordingly, if a person was convicted of larceny, 
by the evidence of any one, the owner of the goods might 
recover his property, or the value of it, out of the offender's 
goods, by a writ of restitution, in the same manner as in 
cases of appeal. 

An alteration was made in Trinity Term, in the 32d year 
of this king, by bringing it forwarder in the year. The 
reasons of this change are said to have been twofold; first, 
because in this season the plague and other sicknesses had 
frequently prevailed; and secondly, that it was a great im¬ 
pediment to the labours of those who were engaged in 
agriculture. Accordingly it was appointed, that in Trinity 
Term there should be but four return days, or four days on 
which writs should he made returnable; and that the term 
was to commence the Monday next after Trinity Sunday. 
Provision was also made to adjust this alteration to the 
return of writs of dower. 
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The law of clergy and sanctuary underwent some altera¬ 
tions in this reign. Benefit of clergy was, as we have seen, 
taken away in cases of desertion and petit treason ; and, in 
the early part of this reign, it was also taken away from 
murderers and robbers. This circumstance, though trivial 
in itself, seems to have provoked the clergy more than 


Reeves* His. weightier matters ; for we find that, in a sermon preached 


v. 307- 


by the abbot of Whichcomc, at St. Paul’s Cross, declared to 


the people, that this act was contrary to the law of God and 


the liberties of the church, and that all those who were 
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parties to tlic enacting it incurred the censures of the church, cn a i\ 

In consequence of this attack, the question of the exemption v X 
of the clergy from the temporal jurisdiction was now revived, Hi;k vm 
after having lain dormant, or, more properly speaking, having Ki> . Jw 1}ll 
been set at rest for several centuries. The matter was, 
however, now twice solemnly debated, by the judges and the 
king's council, and was at length finally determined by the 
king’s peremptory declaration, that “ the kings of England 
who have gone before us never had any superior but God 
alone; and therefore know, that we will maintain tlic right 
of our crown and temporal jurisdiction as well in this point 
as in others, in as ample a manner as our predecessors have 
done before us.” Accordingly we find that, by different Slat _ 03 2 ,». 
statutes in this reign, benefit of clergy was taken away from 
those who were guilty of murder and robbery, of standing Vlcu". y. 
mute, of wilfully burning dwelling-houses, or barns with grain, 
as also their abettors and helpers. Likewise, housebreakers, 
and such as practised witchcraft, or any sort of enchant¬ 
ments. Persons actually in lioly orders, that is, in the 
orders of a subdeacon, or above, were excepted from this 
act, so far as regarded the loss of life; but they were not 
suffered to make purgation, nor to be set at liberty, but 
were to be imprisoned for life; unless the ordinary chose to 
degrade any clerk convict, and send him to the King's 
Bench, where sentence of death would be passed upon 
him. 

The law of abjuration and sanctuary was now, likewise, abjuration 
put under some wholesome restrictions. As the compelling 
persons to abjure the realm was found to be attended with stat. 26 , 27 . 
great inconvenience, the oath of abjuration was altered, so 
that the parties were now compelled to resort to some sanc¬ 
tuary ; and, if they were found out of that place, they were 
to suffer death. Many of the abovementioned offenders, who 
lost the benefit of clergy, were also deprived of this indulgence 
of sanctuary. All these regulations paved the way for the 
total abolition of a practice which was found to be a great 
impediment to justice. 
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The penal statutes of this reign were numerous and 
severe beyond all precedent; but, as they were for the most 
part repealed in the next reign, it will not be needful to 
enlarge upon any here but what were permanent. The 
statute in the preceding reign against unlawful hunting was 
confirmed, with some additions respecting the king's 
grounds. Several regulations and prohibitions were made 
in regard to snaring, or otherwise taking hares and other 
game; as also the taking of wildfowl in the moulting season, 
or their eggs; and also in regard to fishing in any pond, 
or elsewhere, against the will of the owner. The offences in 
all such cases were punished with a fine, one-half of which 
went to the king, and the other half to the party suing. An 
exception was made in favour of any gentleman. 

It was likewise made felony to bum or destroy timber 
that was prepared for building; also the cutting the heads 
of ponds, and other species of malicious mischief*. 

The Egyptians, or gypsies, as they have since been 
called, were now, for the first time, the subject of a statute, 
wherein they are described as outlandish persons, calling 
themselves Egyptians, using no craft or sort of merchandise; 
who came into this realm, and went from shire to shire, and 
place to place, in great company, and used great subtle and 
crafty means to deceive the people, bearing them in hand, 
that they, by palmestTy, could tell men's and women’s for¬ 
tunes. Against these people, it was now enacted, that if 
any came within the realm, they were to forfeit all their 
goods and chattels, and leave the kingdom within fifteen 
days after they were commanded so to do, on pain of im¬ 
prisonment. If they were to be tried for felony, they were 
not to have the benefit of the statute of Henry VI., which 
gave a jury de medietate Ungues. 

Maintenance, embracery, and subornation of witnesses, 
were now severally punished by penalties in addition to 
those already imposed by previous statutes. Buying pre¬ 
tended rights and titles, having become very frequent since 
the introduction of uses, it was now prohibited, under penalty 
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of forfeiting the whole value of the land so fraudulently sold. 
By another statute, the punishments indicted by the common 
law on cheating, were now rendered more severe. Any one 
convicted in the Star Chamber, of obtaining money by 
means of false tokens, or letters, was to be adjudged to suffer 
any corporeal pain except death. 

Eor the suppression of gaming, all persons were prohibited 
from keeping any house, or other place, where bowls, tennis, 
dice, and other unlawful games were used, on pain of forfeit¬ 
ing 40*. for every day they kept such houses; and those using 
such houses were to pay for every time 6#. 8 d. The season 
of Christmas was excepted from this general provision; at 
which period, artificers, husbandmen, and servants in general, 
were at liberty to recreate themselves with these amuse¬ 
ments. This statute likewise prohibits the use of the cross¬ 
bow, hand-gun, hagbut, or demihake, which having come 
lately into fashion, threatened to supersede the use of the 
longbow, in the expert management of which the English 
archers had hitherto been so renowned. 

As the number of penal statutes in this reign afforded an 
opportunity for the gratification of private resentments, by 
ill disposed persons, who dropped papers conveying accusa¬ 
tions of crimes against persons by name, it was thought 
necessary to suppress this practice by a statute, which made 
it felony, without benefit of clergy, to circulate any such 
charges by paper, unless the party so doing subscribed his 
name to it, and within twelve days appeared in person before 
the king or his council, and there affirmed the truth thereof, 
and did his endeavours to prove the charge. 

To prevent secret outlawries a statute in the 6th of this 
king directed, that where, in any action personal, a de¬ 
fendant was described of one county, and an exigent was 
awarded in another, the justices should award a writ of pro¬ 
clamation to the sheriff of the county whereof the defendant 
was described, requiring him to make three proclamations 
in his county three different days. Any outlawry, pro- 
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mulged in a foreign country without the award of such writ 
of proclamation, was to he void. 

The forfeiture of lands in cases of treason was extended by 
statute to estates in tail, to uses and rights of entry. 

The proceedings of courts in this reign consisted very 
much of discussions of the new points of law, and the altera¬ 
tions made by parliament in the matter of leases, lines, 
recoveries, and the like. As these occasioned much diver¬ 
sity of opinion there appears to be but few decisions entitled 
to notice. 

The statute of Uses did not set every question on this sub¬ 
ject at rest. The principal matter in dispute was the con¬ 
dition of the feoffees, as to what interest and power remained 
in them when, at the instant of their appointment, the 
statute transferred the possession from them to the cestui 
tjne use; the courts seeming still to adhere to the notions 
respecting feoffees, which prevailed after the statute of 
Richard 111. If, as is supposed, it was the intention of 
that statute to revive the old mode of conveyance of feoff¬ 
ment and livery of seisin, the end was so far from being 
answered that the contrary effect was produced; uses became 
a common mode of conveyance, and almost entirely super¬ 
seded feoffments. Covenants to stand seised to uses, al¬ 
though discountenanced in former reigns, became frequent, 
and the decisions of the courts were in their favour. 

Another mode of conveyance, which acquired its force and 
operation from the statute of Uses, was a lease and release. 
This method of conveyance was doubtless derived from the 
practice alluded to in the reign of Edward IV., of first 
granting a lease, and then a release, by way of enlarging 
the estate. It is said to have been regularly introduced by 
Serjeant Moore for the convenience of Lord Norris. The 
course of proceeding in this matter was as follows: A bargain 
and sale was made for a term, which, as it did not come 
within the statute of Uses, did not require to be enrolled; 
and when the bargainee was in possession of the term, he 
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was in a capacity to receive a release of the inheritance, the 
deed of release containing the whole settlement of the estate 
so conveyed. 

Besides the alterations made by parliament in the juris¬ 
diction of courts, this king, by his own authority, introduced 
some new judicatures, or remodelled others. A tribunal, 
under the style of the 1’resident and Council of the North, was 
erected by commission in the dBth year of this king, in con¬ 
sequence of the insurrections which had been occasioned in 
the north by the suppression of the monasteries. This court 
was framed after the model of the king’s own council, having- 
two commissioners, one of Oyer and Terminer, another em¬ 
powering them to hold plea of real and personal actions, 
where either of the parties were so poor as to he unable to 
pursue the ordinary course of obtaining redress. A similar 
court was erected in the west in the 3dd year of this king 
with the same authority, hut it is supposed to have been but 
of short duration. 

Another extraordinary jurisdiction, which was derived 
from that grand source of judicature, so often mentioned as 
residing in the king, and originally exercised iu the Curia 
Regis, was the court of Requests, curia lte(jui.sitiojiinn n 
otherwise called the court of Whitehall, which is supposed 
to have risen into consideration in this reign, although no 
mention is made of it, either by the book “■ Of the Diversity 
of Courts,” nor by the “Doctor and Student,” nor in any 
reports of this king’s reign. Rut the stat. 3d lien. VIII. 
c. 9. punishes perjury committed in the court of Whitehall; 
and Lambard says, that he had seen the books of entries 
from the Bth year of Henry VII., since which time it had 
usually been held at Whitehall. The matters heard in 
this court were principally such as concerned poor persons, 
or those of the king’s household, which were commonly 
heard before some one or two of tlie council, together 
with a bishop, some doctors of the civil and the canon law, 
and some common lawyers, who were called Musters of the 
Requests. 
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The jurisdiction of the court of Chancery was greatly 
enlarged during the administration of Cardinal Wolscy, who 
entertained all complaints of one description or another, and 
decided, with very little regard to the common law, which 
furnished matter of accusation against him when he fell into 
disgrace. Among other things, lie was charged with having 
examined many matters in Chancery, after judgment given 
at common law, and obliging the parties to restore what was 
taken under execution of such judgments. He was also 
accused of granting injunctions without any bill hied ; and 
when those would not do, of sending for the judges and 
reprimanding them. The business of this court was, in 
consequence of his proceedings, increased to that extent, 
that, as he found himself unable to discharge the whole 
duty in person, he caused different courts to be erected by 
commission from the king; one to be held at Whitehall, 
another before the king's almoner, Dr. Stokcsby, afterwards 
bishop of London, a third at the Treasury Chamber, and the 
fourth at the Rolls, before Cuthbert Tunstall, who was then 
master of the Rolls, and used, in consequence of this ap¬ 
pointment, to hear causes there in the afternoon. This is 
supposed by some to be the commencement of the jurisdiction 
since exercised by the master of the Rolls, who had hereto¬ 
fore been only the chief of the council of masters, assigned 
to the chancellor for his assistance, to whom the keeping of 
the rolls was committed. 

The dissatisfaction with the proceedings in Chancery did 
not terminate with the downhill of Wolscy. Notwithstanding 
the incorruptible integrity and indefatigable industry of his 
successor, he is said to have displeased the judges by the num¬ 
ber of the injunctions which he granted. On hearing this, he 
invited all the judges to dinner one day, when he took occa¬ 
sion to lay before them a docket of all the injunctions he 
had granted; and, upon a full discussion of their several 
merits, the judges confessed that he could not have acted 
otherwise. It was common for the Chancery to give relief 
in cases like the following: When a man, bound in an obli- 
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g,‘ition, was sued in a county where the deed was not exe¬ 
cuted, the obligor brought his bill, surmising, that by such 
foreign suit he was ousted of divers pleas, which he might 
have had if the action had been brought in the proper 
county. This was probably the subject of an injunction. 
The chancellor would also give relief in covenant made 
without writings if there were sufficient witnesses to prove 
them. 

The King’s lien eh received an accession to its business from 
two causes, namely, from the decrease of real actions, and 
from the increase of actions upon the case; as also from the 
introduction of uses as a part of the common law, questions 
regarding which had heretofore been solely confined to the 
Chancery. 

•f 

Personal actions were now more clearly understood, and 
more fully explained than formerly. We have seen, that 
in the reign of Edward HI., actions on the case were 
grounded upon malfeasance, or such instances of neglect as 
were in tin* nature of malfeasance. In the reign of Henry 
IV., an attempt was made to apply it to cases of nonper¬ 
formance of a promise; but the courts were slow in allowing 
the name of trespass to be given to a thing that had never 
been done, and several actions of this kind were brought 
before they obtained a judicial decision in favour of the prin¬ 
ciple. In an action against a carpenter, quant cum assump- 
*-/W, &e. to build a house within a certain time, it was ob¬ 
jected that this was in covenant, and, as no writing was shown, 
that the action must fail. This objection was held to be fatal, 
but it was at the same time conceded, that if the writ had said 
that the work had been begun, and had afterwards through 
negligence been stopped, it might have been otherwise; thereby 
adhering to the idea of malfeasance and negligence. In the 
reigns of Henry VI. and Edward IV. the courts appear to 
have rejected the distinction between nonfeasance and mal¬ 
feasance or negligence, and to have held that an action on 
the case would lie in all such cases. An action on the case, 
or an assumpsit as it was afterwards called, against a mill- 
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maker for not making a mill against a certain clay, the same 
objections were raised as usual against the writ, that it sup¬ 
posed a malfeasance, when it was only a nonfeasance and 
lay in covenant, but all the judges overruled the objection : 
nevertheless, such actions continued to be the subject of 
discussion even until the reign of this king, when it was by 
no means settled when such actions should be founded on 
torts and when on contracts. It was, however, now laid 
down, that when no other remedy was provided by the law, 
an action on the ease would lie. The word assumpsit, 
though occasionally mentioned in the reports of that time, 
did not come into use to denote that action until the reign of 
Elizabeth. 

The action of detinue was now beginning to assume a new 
form. In some of these actions it was charged, that the de¬ 
fendant found the goods and converted them to his own use, 
or delivered them to persons unknown, or wasted them. 
From the word trover, to find, being thus employed, the 
action afterwards acquired the name of trover. 

The statutes of this reign assumed the form which they 
have since retained, and are remarkable for their immoderate 
length. The statute of wills, in the 21 st year of this king, 
is the first example of this kind which seems to have served 
as a model of drawing up statutes for the future. As par¬ 
liament was now' acquiring so great a share in legislation, 
the framers of these acts were proportionahly anxious to 
include under the statutes every provision, so as to diminish 
the discretionary power of the executive government as 
much as possible. 

The same wordy style, and the same attempt at precision, 
was copied by the lawyers in their deeds of conveyance and 
other instruments, so that the language of the law be¬ 
came remarkable for the tediousness of its phraseology and 
the multiplicity of its repetitions. 

The practice of appointing stated reporters is supposed to 
have ceased in this reign, which may account for the scanti¬ 
ness of the year-book compared with that of former reigns. 
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The year-book of this king, which closes the collection of 
reports so called, contains only the 12th, 14th, 10th, 19th, 
26th, and 27 th, years, and in these years apparently only 
a selection of cases. Reporting was now left to professional 
gentlemen, who either, for their own use, or for the purpose 
of making them public, took notes of the proceedings. Ac¬ 
cordingly we find, that the reports of this day, though not 
so ample as they were afterwards, arc given by Sir .lames 
Dyer, with some scattered eases in Jenkins, Moore, and 
Benloc. 

The language of all the reports at this period, and for 
some time after, continued to be law French. 

The law treatises of this reign are numerous from the pen 
of Fitzherbcrt, St. Germain, Haste!!, and Fcrkyns. 

Fit/.herhert, the most distinguished writer of this reign, 
and for some years a judge of the Common Fleas, was the 
author of the Grande Abridgment. Natura Brcvium, and 
The Bokc of Justices of Feas. The Grande Abridgment, 
a highly useful work, was first printed by Fynson in 1514, 
and again in 1516 by AVynkcn dc AYorde. It contains the 
eases down to 21 lien. VII., and a great number of original 
eases which are to be found no where else. This work was 
an improvement upon Stadium's Abridgment, and was in 
aftertimes materially improved upon by Sir Robert Brooke. 
It was held of such authority in its day, that it was admit¬ 
ted as good evidence to prove the custom of a manor. I-Iis 
Natura Brevium was an improvement upon an old work of 
the same nature and title before mentioned. 

St. Germain acquired a considerable reputation by bis 
work entitled “ Doctor and Student." The first dialogue 
was printed iu 15111 in Latin, under the title “ Dialogus de 
Fundamentis Legum Anglisu et Conscicntia." The second 
dialogue was printed in English, in 15‘10, and after passing 
through several editions in a distinct form, at length appeared 
united, under the title they now bear. To this writer is 
ascribed “ A Treatise concerning the division between 
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the Sj)iritualty and Tcmporalty,” and some other smaller 
treatises. 

Rastell is the name of a family that distinguished them¬ 
selves as law-printers and law-writers in that day. John 
Rastell, the first of the name, published the Tables to Eitz- 
herbert’s Abridgment in 1517, a translation from the 
French of the Abridgment of the Statutes, prior to the 
time of Henry VII., and the -4th of this reign. This was 
the first abridgment in the English language, and is intro¬ 
duced by a preface recommending the printing of law-books 
in English. 

This John Rastell, who was brother-in-law to Sir T. 
More, quitted, as is said, the profession of the law, in 
order to follow the profession of a printer; and his son Wil¬ 
liam, who for a time followed his father’s business, quitted 
it for the profession of the law, and rose to the dignity of a 
judge in the reigns of Mary and Elizabeth. There was 
another son of this learned printer who bore his lather’s 
name, and having been a justice of the peace, was com¬ 
monly called .Justice Rastell. 

William Rastell published his father’s tables, and also his 
exposition of law terms, under the title of “ Termes de 
Ley,” the writing of which many have, on that account, 
ascribed to him. lie also printed, in 15.33, the Abridg¬ 
ment of the Statutes. This William is acknowledged to be 
the author of a collection of English statutes in 1559, and 
the hook well known by the name of Rastell’s Entries, printed 
long after. 

Among the valuable performances of this reign must he 
reckoned Perky n’s Profitable Boke, on the learning of con¬ 
veyancing. This was first printed in 1532, under the title 
“Incipit perutilis tractatus Magistri Jo. Parkins intcrioris 
Templi Socii,” &c. 

The anonymous treatises of this reign are as follow : “ In- 
trationum Liber,” printed by Pynson in 1510. “ Modus 

tenendi Curiam Baronis, &c.” printed by the same in 1516. 



ENGLISH LAW. 


47 ] 


The 44 Diversitie dc Courts et lour Jurisdictiones, &c.” 
attributed by some to Eitzlierbert, was printed in 1525; 
and again in 1534, in 4to. with 44 Natura Brevium,'” 44 Old 
Tenures,” and other pieces. 

In 1527 appeared the 44 Carta Fcedc,” or the Cliartulary, 
a book of precedents of feoffments, &c. attributed to William 
Kastell in 1540. The principal Laws and Customs and 
Statutes of England, in 1543. A book upon the office of 
sheriffs, in 1540. A Bookc of Prcsidcntes, &e.; also in the 
same year, Institutions, or Principal Grounds of the Laws 
and Statutes of England; and in 1547, a book, under the 
title of 44 The Attorney’s Academy.” Most of the above- 
mentioned were repeatedly printed by different printers in 
the course of this reign, and many of them were translated 
into English. 

The principal printers of this reign were Pynson, Berthe- 
let, .John and William Rusted, and Robert Redman. Pyn- 
son was succeeded in 1529, in his appointment as king's 
printer, by Bertlielet, who had this office granted to him by 
patent for life. Among the numerous editions of the statutes 
printed in this reign, that printed by Bertlielet in 1531, 


with the common title of 44 


Magna Charta cum aliis Statutis,” 


is the most entitled to notice. 


This was followed, some 
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months after, by another collection entitled 44 Seeunda Pars 
veterum Statutorum,” which, as we learn from the work 


itself, contained many statutes never before printed. It is 
worthy of observation, that the statutes began in this reign 
to be regularly printed after every session of parliament. 

The printing of the year-books was now pursued with the 
same zeal as that of all other law-works, but they were 
mostly printed single. Those from the 22d to the 28th of 
Edward III. inclusive, were printed in one publication in 
1552. The famous 44 Annus Quadragesimus” was not 
printed until 1534. Many remained imprinted at the close 
of this reign. 

Among the ancient law-books, which were either printed 
or reprinted in this reign, the 44 Rcgystcr of the Wryttes 
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t r ‘ This hook, which is supposed to he the same as that which 
Hen. VIII. i s called “ Rcgistrmn Can eel lari jl ' 11 in stat. Westm. 2, c. 24, 
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is pronounced hy Lord Coke to he the oldest hook in the 
law; hut this assertion cannot he admitted in an unqualified 
manner. Ry comparing the contents of the Register, with 
the writs in Glanville and Rracton, Mr. Reeves infers that 


they arc both older works. 
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CHAPTER XXX. 


EDWARD VI., AND PHTLIP AND MARY. 


Reformation. — Sacrament.—Election of Bishops.—Repeal of the 
Laws against Lollards.—Abolition of' Chantries.—Acts of Uni¬ 
formity.—Book of Common Prayer. — Nonconformists.— Revi¬ 
sion of Ecclesiastical Law—Marriage of' the Clergy. — Brawl¬ 
ing in a Church or Churchyard.—Poor Laws.—Gaming and 
Tippling prohibited.—Alehouse Licences.—Tillage and Husban¬ 
dry.—Trade and Manufactures. — Sale, of Offices. — Tithes .— 
Inquests of Office.—Loss of Dower for Treason or Felony .— 
Discontinuance of Actions.—Repeal of Treasons. — Administra¬ 
tion of Justice.—Punishment of Clerks convict .— Witnesses in 
case of Treason.—Statutes of Philip and Mary.—Re-cslablish- 
ment of Popery.—Regal Dignity of a Queen.—Poor Laws.— 
Licences to Gaming-Houses abolished. — Distresses.—Sale of' 
Horses.—Surveyors of the Highways.—Law of' Treason .— 
Gypsies—Benefit of Clergy.—Stealing Heiresses. — Bail .— 
Talcs.—Witnesses in Treason .— Witnesses for the Prisoner. 


Thk reign of this prince, though short, is rendered memo¬ 
rable by the completion of the Reformation, for which the 
proceedings in the former reign had fully prepared the way. 

To change the forms of religion, to which the people had 
been endeared by long habit, was not unattended with risk 
and inconvenience. When the minds of men became un¬ 
hinged, they naturally did not know where to stop; and 
when -taught to disregard the externals of religion, they 
would be apt to despise religion itself, or to form very falla¬ 
cious notions on the subject. To obviate these inconve¬ 
niences was one of the first acts of the legislature in this 
reign. In the preamble to the first statute of Edward VI., 
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concerning the sacrament, it is stated, that it is called in 
scripture a supper, the table of the Lord, the communion 
and partaking of the body and blood of Christ, but that 
many persons had condemned in their hearts the whole 
thing, on account of certain abuses heretofore committed in 
the misapplication of it. For this reason all persons were 
prohibited from depraving the sacrament by contemptuous 
words or otherwise, on pain of imprisonment and being lined at 
the king’s pleasure. 1 likewise, by this statute, the commu¬ 
nion of the sacrament in both kinds was to be ministered to 
the people within the church of England and Ireland, and the 
minister was not permitted to deny the same to any person. 
By another act the election of bishops was so far altered, 
that they were henceforth to be appointed by the king’s 
letters patent. This was followed by a repeal of the laws 
passed in the reigns of Richard II. and Henry V., against the 
Lollards, also the statute in the preceding reign, concerning 
the punishment of Lollards and heretics; those against the 
six articles and those concerning the printing and reading 
the bible. All those statutes in particular, and every act of 
parliament concerning doctrine, were thereby repealed. At 
the same time penalties were inflicted on those who denied 
the king’s supremacy, or affirmed that the bishop of Route 
or any other person ought to be supreme head of the church 
of England and Ireland. 

In order to eomplcat the work of humbling the clergy, 
all charities, colleges, and free chapels, as also all lands 
given for the finding of a priest for ever, or for the mainte¬ 
nance of any anniversary, &c. were, by another act, given 
to the king. 

In the next and following years, the legislature was 
engaged in introducing a uniformity of service, and a due 
administration of the sacraments. As divers common prayers 
had of late crept into use, the archbishop of Canterbury was 
now appointed to draw up, with the assistance of some other 
bishops, one convenient and meet order of prayer and admi¬ 
nistration of the sacraments, which, when performed, was 
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entitled, “ The Rook of the Common Prayer and Adminis- CHAP, 
tration of the Sacraments, and other Rites and Ceremonies t XXX ^ , 
of the Church, after the Use of the Church of England,” Kl)H% yi. 
which was directed to be used in all cathedrals and parish Bm}t{ „f 
churches. In the /5th and (ith years of this king, this Rook Common 
of Common Prayer underwent a revisal, to remove the doubts 
which had arisen about the service, “ rather,” as the act 
states, “ by tlie curiosity of the ministers and mistakers, 
than for any other worthy cause.” 

In order to enforce the reformation, by putting a stop to A'wrw- 
the Romish forms of worship, several provisions were made, J' )} ' n,sts - 
prohibiting all vain, untrue, and superstitious services, such 
as antiphouers, missals, processionals, and tlie like. All per¬ 
sons and bodies corporate were likewise enjoined to take out 
the images in churches, and deliver them to the bishop; and 
not to omit so doing on pain of forfeiting 20 a-. for every pro¬ 
hibited book or picture, for the first offence; 4/. for the 
second; and for the third, imprisonment at the king's will. 

All persons were likewise commanded to attend their parish 
church or chapel regularly upon pain of tlie censures of the 
church. 

In order to put to utter oblivion, as the statute says, the Bcvhhm of 
usurped authority of the see of Rome, as well as for tlie *" 

necessary administration of justice, this king, in imitation of 
liis father, appointed thirty-two persons to examine the 
ecclesiastical laws, and reform them, besides appointing six 
prelates and six other persons, to draw up a form anil man¬ 
ner of making and consecrating archbishops, bishops, 
priests, deacons, and other ministers of the church. 

The celibacy of the clergy had served as a powerful Man iagr 
means of keeping that body true to the Romish church; 
wherefore it was thought necessary, at an early period, to stat. 2ami:) 
abrogate all laws, canons, constitutions, and ordinances, (i ‘ c ‘ JL 
which forbade marriage to ecclesiastical persons. 

As the reverence for sacred places which had heretofore Bnmiinpin 
been protected by the common law, was now very much “farckyimt 
diminished by this revolution in religion, it was found 
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necessary to enact, that quarrelling, chiding, or brawling, in 
a church, or churchyard, should subject the offender, on 
conviction, if a layman, to suspension, ah higrexm ervlesice; 
and, if a clerk, to be suspended from his ministerial functions, 
at the discretion of the ordinary. If any one smote, or laid 
violent hands on another, lie was to be ipsnfacfn excommuni¬ 
cate. For drawing a weapon, the offender was, on convic¬ 
tion, by verdict of twelve men, or by confession, or by two 
lawful witnesses, before the justices of assize, to lose his 
oars; and, if lie had no cars, to be branded with the letter F. 
in the chock, to denote him a fray maker, or lighter; and 
moreover to be deemed excommunicate. 


Stat. 2 and It 
Ed. G. c. It. 


Among the other statutes of this king, we find one on the 
subject of purveyance, which, since the time of Edward 111., 
had not called for any further enactment. llv a statute, in 
the third year of this king, the operation of purveyance was 
suspended for three years, except for barges, ships, carts, 
and things necessary .for carriages, which were now fixed at 
a certain rate. 


Tin/itcsin of 
of/ire. 

Slut. 2 and 

:j fid. g. 

r. «. 


Poor'lines. 


Another statute for the case of the subject was passed in 
regard to the untrue finding of offices. Persons holding 
terms for years, or by copy of court-roll, were often put out 
of possession by reason of inquisitions or offices, found 
before eseheators or commissioners, entitling the king to the 
wardship or the custody upon attainders for treason, or 
felony, because such terms for years, and copyhold interests 
were not found ; and so, likewise, because such interests were 
deemed only as chattels, the parties aggrieved could have no 
remedy by traverse, or muwdrantt dc droif. To redress this 
and other similar hardships, it was declared that persons 
should, in all such cases, enjoy their rights and interests the 
same as if no office or inquisition had been found. 

One inconvenience attending the suppression of monasteries 


Stat 1 Ed. (». was, that the sources of charity being now for a time mate- 
** 0 rially diminished, the number of vagrants was exceedingly 


increased, insomuch that the statute passed on this subject 


declares them to he more in number than in other regions. 
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Wherefore, to remedy this evil, as it was hoped, by a measure (' H A P. > 
of more than ordinary severity, it was now enacted, for the , • 

punishment of vagabonds and sturdy beggars, that any one, £, IWf yj. 
being apprehended, and convicted before two justices, upon 
proof of two witnesses, was to be branded with the letter V, 
and adjudged a slave to the person who brought and presented 
him. As this measure was so repugnant to the feelings of 
the nation as to prevent its being carried into execution, it c . in. 
was repealed in the 4th year of this king; and the ordering 
of the poor was regulated by the slat. '22 Hen. VIII., with 
the additional- provision, that the vicar and churchwardens 
should keep a register (4* all householders in a parish, and 
also of all those who could not support themselves ; and that 
the former were to he solicited every Sunday to give some¬ 
thing in the shape of alms for the relief of the poor. This 
contribution was not to he altogether voluntary; for, if 
any one refused, he was subjected to an exhortation and 
remonstrance, first from the parson, and afterwards from 
the bishop, who, it is intimated, might, at liis discretion, use 
coercion. 

To prevent the increase of beggary and vice, gaming and r 

tippling houses were laid under heavier restrictions. Two prohibited. 
justices were empowered, by the statute, to put a stop to the and 

selling of beer in common alehouses; and none were to keep c . 2.V. 
such alehouses unless licensed in sessions by two justices; Alehouse 
and at the same time they were to enter into recognizances 
not to allow' unlawful games. Persons selling liquors with¬ 
out such authority might he committed for three days, and 
until they entered into the recognizances required. Tillage and 

Many provisions were made in favour of tillage .and bus- lll,sh,l,l,lr ih 

i.i • i i/. i-i Stat - 3 ““1 

bandry, by securing to tenants the right or common, which 4 Ed. a. 
liad becu granted to tliem by the statutes of Merton and M 
Westminster ii. All persons recovering in an assize on those c. 4 . 
statutes was to have treble damages. The interests of Kd"*i 
trade and manufactures were also provided for by various c - 4,i> 
enactments, in affirmance of the statutes of former reigns. Trade and 
To this end, the statute of the former reign respecting usury 
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was repealed, and all persons prohibited from lending for 
gain, under pain of forfeiting the thing as well aR the usuTy, 
besides being fined and imprisoned. Another chapter of the 
same act defines the punishment to be inflicted on those 
who offend against the rules of fair dealing, such as en¬ 
grossers, forestalled, and regraters. 

To secure the due discharge of official duties, the sale of 
any office which concerned the administration of justice, or 
the receipt or payment of the king's revenue, was prohibited 
on pain of forfeiting all right or interest in the office. The 
person making the offer of purchase was to be deemed inca¬ 
pable to hold the office, and all sueli transactions were de¬ 
clared void. 

The statutes in the former reign respecting the regular 
payment of tithes, were now confirmed and enlarged by 
several provisions, for the purpose of securing to the clergy 
their dues, and affording them a remedy in the spiritual 
courts against all acts of injustice in that matter. 

Ry the common law, a woman lost her dower by the 
attainder of her husband for treason or felony; but by a 
statute, in the 1st year of this king, this point of law was 
changed in favour of the woman ; it was, however, repealed, 
so far as regarded the crime of treason, by a subsequent 
statute, and the common law restored, so as to take away the 
wife’s dower, in case of treason by the husband. 

It appears, that it had become a practice to hold county 
courts from six weeks to six weeks; wherefore it was enacted, 
by statute, in the 3d year of this king, that it should be held 
monthly, according to ancient usage, and not seldomer. 

An important alteration was made in regard to suits, which 
tended to relieve the suitor from much expense and delay. 
While our kings took so active a part in the administration 
of justice, it was considered that the death of a king must 
necessarily put a stop to all suits which had commenced 
in his name, or by his writ; but it was now enacted, that no 
suit should be discontinued by reason of the king’s death, 
but that the judicial process was to be made out in the style of 
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the reigning king; and the variance in the names of such 
kings was not to be error. A similar provision was made in 
criminal suits, where, before this statute, if any one had 
been convicted of any felony before the king’s justices, and 


CHAP, 

XXX. 


Edw. VI. 


1 Asa. 8. 


the king had died before judgment, none could have been 4. 44. 
given; because the king was dead for whom the judgment 2 Inst. I7r». 
was to have been given, and the authority of the justices was - l* aw \ 
determined; but it was now expressly enacted, that no such 


suits should be discontinued by the publishing a new com¬ 


mission. 


As the reign of this king was characterized by mildness, it 
is not surprising to find that many of the harsh laws in the 
preceding reign were repealed. The preamble to the act /tr J ,raI °f 

* on 1 x t fl'tfSOlllt. 

which passed for this purpose, in the 1st year of this king, Stllt ] 
states, “ that on the part of a prince, the people should wish <»• c **-• 
for clemency and indulgence, and rather too much forgive¬ 
ness and remission of royal power and punishment, than 
exact severity and justice to be showed.” Vet it goes on, 

“ sharper law's, as a harder bridle, should be made to stay 
those men and facts, that might else give occasion of further 
inconvenience.” VVc are moreover informed that this was the 


consideration which led Henry VIII. to enact such severe 
laws, but that being no longer necessary, they might now be 
mitigated in their rigour. It was therefore ordained, that 
no act or deed should be deemed treason or petit treason, 
except such as was so by the stat. 25 Ed. III.; and all acts 
constituting new felonies since April 23, in the 1 at year of 
lien. VIII. were now repealed, with the exception of such 
statutes as concerned the coin of the realm; or the stat. 


27 lien. III. c. 2, against counterfeiting the king’s sign 
manual, privy signet, or privy seal; and the stat. 27 
Hen. VIII. c. 17> concerning servants embezzling tlicir 
master’s goods. On the other hand, some new treasons were 
made to meet the circumstances of the times, namely, 
the affirming that the king was not head of the church; or 
the interrupting the king in the quiet enjoyment of his 
crown. Resides, clergy was taken away from the following 
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offences, namely, murder, poisoning, housebreaking, highway 
robbery, horse-stealing, and robbing churches or chapels. 

For the furtherance of justice against felons, two impedi¬ 
ments were now removed which had heretofore existed. 
Where a person was feloniously struck in one county, and 
died in another, a lawful indictment could not have been 
taken in either, until given by the statute; and in like 
manner, where thieves had robbed or stolen in one county, 
aud carried their plunder into another, though the principal 
was attainted in one county, yet the jurors could not have 
taken cognizance of such attainder, and therefore the acces¬ 
sory went unpunished. To remedy these defects, it was 
enacted, that the jurors of the county where the death 
happened might inquire of, and an appeal might be brought 
of a stroke in another; and that an indictment against an 
accessory should be valid in the same manner as if the 
principal offence had been committed within the same 
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county. 

An attempt was made in this reign to change the punish¬ 
ment of clerks convict. Instead of being obliged to make 
purgation, as heretofore, they were to he made slaves for the 
space of a year, to any one who would become bound to the 
ordinary with securities in 20/. to take him into his service; 
but this extravagant punishment was of very short duration, 
as the whole act was very soon repealed. 

Concerning witnesses in cases of treason, there were two 
statutes in tliis reign, which required that there should be 
two witnesses or accusers, as they are called in one statute, 
oil an indictment and trial for high treason, and that they 
should be brought face to face with the prisoner. These 
statutes are particularly entitled to notice, as they arc con¬ 
nected with one passed in the subsequent reign. In order to 
understand the change which was effected in the law by 
this statute, it is necessary to call to mind, that in the 


Ante, original institution of the jury, jurors were regarded in the 
light of witnesses, who, from their personal knowledge of the 
facts, were to judge of the guilt or innocence of the party. 
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So long as they were considered in this light, it was not CH AP.' 
necessary to call in other witnesses ; but, when juries began v 
to be less and less able to determine from their own knowledge, I’n.& Af v *. 
it is natural to suppose that they would call in other helps, such 
as that of reading the depositions of absent persons, hearing 
witnesses, and the like ; and probably this may have become 
a settled practice of the courts long before this period. Lord 
Coke is of opinion, that two witnesses were required on a trial 
of high treason at common law. Whether this opinion be cor¬ 
rect or not, it is to lie presumed that this statute rather con- 
iirmed than introduced the practice of calling witnesses, to 
prove a charge of high treason. That clause in the statute, 
which required the accusers or witnesses to be brought in 
person before the party accused, must be considered as an in¬ 
novation on the old practice. According to the original con¬ 
stitution of the grand jury, they were the indictors or ac¬ 
cusers, who, like the petty jury. Were supposed to make their 
presentment or accusation of any party from personal know¬ 
ledge ; and, when they ceased to be acquainted personally 
with the merits of the cases brought before them, they in all pro¬ 
bability likewise availed themselves of all the evidence which 
they could collect from other quarters. It is clear, therefore, 
that as soon as they lost the character of witnesses, or ac¬ 
cusers, prosecutions would not originate with them; and 
lienee that accusers, or witnesses, became entirely distinct 
- from jurors, and furnished the charge on which the indict¬ 
ment was laid and the accused was brought to trial. 

The reign of Queen Mary was commenced with the repeal staimes of 
of all the laws concerning the Reformation that had been 
passed in the preceding reign. Likewise, with a view of stat. l Mar. 
restoring the national religion to its old form, a provision 
was made against such as disturbed a priest or preacher in «. 2. c. 2. 
the exercise of his ministerial functions, or committed any Rr-csia- 
act derogatory to the national worship, inflicting three hlishmc,it °f 

cj wf ± o popevy* 

months imprisonment on the offender, and additional penal¬ 
ties if he did not repent. The former statutes against here¬ 
tics were revived in the first and second year of Philip and 

2 r 
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Mary, and the papal authority was put on the same footing 
as it was before the 20th of Henry VIII., by a repeal of the 
law against licences and dispensations, &c. But, lest this 
sweeping repeal of so many statutes, affecting church pro¬ 
perty, should bring the possessions of many into hazard, and 
introduce much contention, the parliament supplicated their 
majesties to intercede with Cardinal Foie, who was come 
over into England aB legate d latere to reinstate the papal 
power, that all persons, and bodies corporate, as well as the 
crown, should enjoy all the possessions they were entitled 
to. Thus was the Romish religion once more re-established 
by law, precisely as it was before the 20th of Henry VIII. 

The only act of a political nature was that in the first year 
of Queen Mary. As she was the first female who had 
ascended the throne, and all the statutes of the realm had 
heretofore attributed all prerogatives and pre-eminence to the 
name of king, some malicious and ignorant persons, says the 
statute, had pretended to think that she could not take the 
benefit and privilege of them; wherefore, to correct this 
mistake, it wa9 enacted, that the regal office, with all its 
dignity, prerogatives, and power, whether invested in a 
male or female, was to be as fully deemed and taken in the 
one as in the other; and that whatever the law has appointed 
the king to have or do, the same the queen may enjoy and 
exercise without doubt or question. 

The other acts of this reign were mostly in confirmation 
of former statutes. To the acts for the relief of the poor, 
a statute in the 2d and 3d of Philip and Mary added the 
provision, that if a parish was too small to support its own 
poor, licences might be granted under seal to such of the 
poor as the justices of the county thought proper to beg 
abroad; but as this was only a temporary measure, the ma¬ 
nagement of the poor remained on the old footing until the 
next reign. 

As licences to keep gaming-houses were much abused, they 
were now altogether abolished by a statute in the 2d and 3d 
year of this reign, which enacted, that every licence, placard, 
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or grant, for keeping any bowling-alley, dicing-house, or CHAP, 
for any unlawful games, should henceforth be null and XXX. ^ 

Ph.&Masu 

Distresses, which had not been touched upon since the jy iitresKa , 
reign of Edward I., were once more a matter of parliamen¬ 
tary regulation. No distress was to be taken out of the hun¬ 
dred where it was first taken, nor any where except to a 
pound overt, and not at a greater distance than three miles 
from the place where it was taken. Goods taken by distress 
were not to be impounded in several places; and, for the 
more speedy delivery of cattle taken, the sheriff was autho¬ 
rized to appoint deputies for making replevies in his name. 

To prevent the disposal of stolen horses, some regulations 
were made for the sale of these animals in fairs and markets. 

The owner of the fair or market was to appoint a toll-col- 
lector, who was to take toll at the place marked out for the 
sale of horses, and to keep a register of all horses sold, spe¬ 
cifying them by some particular mark. 

The appointment of surveyors of the highways is dated Surveyors 
from this reign, in the 4th year of which a statute was ^yi. h ' gh ' 
passed to that effect. By the feudal law, as it existed, both stat. 2 and 
before and after the Conquest, the obligation to repair 
bridges and highways, attached to the tenure of lands, and Ante, p. ». 
formed one of the services comprehended under the name of jnfcnVi? 11 
the trinoda neccssitas ; but, owing to the changes which 
landed property had undergone, fresh regulations were now 
found necessary. By a statute in the 22d of Henry VIII., 
the repairing of bridges devolved for the most part on the 
county, when no one could be found to own them. And in this 
statute mention is also made of highways; but the particu¬ 
lar officers, whose duty it was to inspect the state of the roads, 
and to see that the proper repairs were made by the several 
parishes, as also the persons on whom the duty devolved, were 
appointed to this office by the abovementioned statute. Their Dalton's 
office was in some respects similar to the curatores viarum of Ju8t ‘ c- ^ 
the Romans, but was not equal to it cither in dignity or 
importance. 

2 1 2 
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A statute was passed on the accession of this queen, very 
similar to that passed in the preceding reign, for the repeal 
of all new-created treasons and felonies; but by subsequent 
statutes, some other treasons were created: as that which made 
the coining a particular species of coin that was current by the 
queen’s consent treason, also another against riotous assem¬ 
bling, and a third for the punishment of slanderous and 
traitorous words of the king or queen. 

The provisions in the reign of Ilcnry VIII. against gip¬ 
sies, not having been found sufficient to restrain these people 
from coming into the kingdom, a penalty was now inflicted 
on any one who brought them in, and the gipsy was 
adjudged to be a felon without benefit of clergy. 

Benefit of clergy was taken away from accessories before 
the fact in petty treason, robbing in a house or on the high¬ 
way, and wilful burning of houses. This was in affirmance 
of a statute in the preceding reign, which took away be¬ 
nefit of clergy from the principals in the same offences. 

The statute of Ilcnry VII. against stealing heiresses was 
made severer by some additional provisions. That act only 
punished the offender when the offence was committed 
against the consent of the woman, but by this act he was 
subjected to fine and imprisonment, in some cases, where 
she did give her consent. If he deflowered, or married a 
woman child within the age of sixteen, he was to be impri¬ 
soned for five years and pay a fine, to be assessed in the 
Star Chamber. If any woman child, above the age of 
twelve, or under sixteen, consented to such marriage, then 
the next of kin, to whom the inheritance would come after 
her death, might immediately take and enjoy all her lands 
and hereditaments during the life of such person as should 
so contract matrimony. 

On the subject of bailing offenders, several regulations 
were made for the better administration of justice, in affirm¬ 
ance of the statute of Westm. 1, and that of Ric. III. and 
Hen. VII. By one clause of this statute, authority was 
given to examine the accused; which, observes Mr. Reeves, 
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is the first provision of the kind, giving authority to examine 
a man as to his own criminality, and seems to militate 
against the axiom that nemo tenctnr prodere seipsnm. 
This examination, as also the information of the party 
making the charge, was to be in writing, and to be certified 
to the next gaol-delivery, lly a subsequent statute, this 
regulation, which was confined only to those that were let to 
bail, was extended to all eases where the party accused was 
committed to custody. 

As the statute 35 lien. VIII. c. 0, respecting the tales , 
did not extend to eases where the king was party, a statute 
in this reign directed, that in criminal cases, tried by writ 
of nisi prins, the attorney-general, or any prosecutor by 
his warrant, might pray a tales. The prosecutor in any 
penal action, who sued, as well for the crown as himself, 
might pray a talcs without such warrant. 

A statute of this reign respecting trials for high treason is 
entitled to notice, on account of its supposed operation on a 
similar statute in the preceding reign. This statute enaets 
generally, that all trials for treason shall be had and used 
only according to the order and course of the common law 
which at the time was supposed, by the unanimous opinion 
of the judges, to operate to the repealing of the statute of 
Edward, that required two lawfid witnesses; but in the time 
of Lord Coke, and subsequently, a different opinion began 
to prevail, and finally was acted upon as a settled law. Ano¬ 
ther clause in this statute directed justices of the peace to 
bind by recognizances all persons to give evidence at the 
trial against the party indicted; from which period we may 
probably date the disuse of challenging any witness as an 
accuser, accusers being henceforth compelled to give their 
testimony as any other witness. 

As to witnesses in favour of the party accused, wc have 
no mention of any thing of the kind before this reign; for 
by the civil law, which we probably followed in this particu¬ 
lar, neither counsel nor witnesses were allowed on behalf of 
any one accused of a capital crime. It has, however, been 
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C xxx P * c * te( * to t ^ lc honour this queen, who, in matters not con- 
v , i nccted with religion, was the reverse of sanguinary, that 
Ph.& Mar. w ^ cn 8 ^ e appointed Sir Richard Morgan chief justice of the 


Stat. Trials, Common Fleas, she enjoined upon him, “ That, notwith- 
i. 55. standing the old error, which did not admit any witness to 
speak, or any other matter to be heard, in favour of the 


adversary, her majesty being party, her highness' pleasure 
was, that whatsoever could be brought in favour of the sub¬ 
ject should be admitted to be heard; and, moreover, that the 
justices should not persuade themselves to sit in judgment 
otherwise for her highness than for her subject." 

What relates to the decisions of courts, law-books, and 
other matters connected with the study of the law, will be 
considered hereafter. 
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Reformation.—Common Prayer.—Heresy. — Thirty-nine Articles. 
Papal Power abolished.—Court of High Commission — Commis¬ 
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in Ireland.—Lord Keeper of the Great Seal.—Court of Exche¬ 
quer Chamber.—Sittings in Middlesex.—Courts of the Univer¬ 
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Suit amended.—Malicious Suits.—I reformers.—Compounding 
Informations.—Criminal Law.—Canonical Purgation abolished. 
—Statute Law under James I.—Concealment of Lands. — Con¬ 
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Allegiance and Supremacy .— Criminal Law. —Personating 
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Game Laws.—Decisions of' Courts and Common Law. 


This reign was commenced, like the two preceding, with 
enacting laws on the subject of religion, whereby the Re¬ 
formation was re-established on the same footing as in the 
time of Edward VI. 
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The statutes in tlic 2d and 3d of Edward VI. respecting 
tin* common prayer, which had been repealed in the 1st year 
of Mary, were now revived by Elizabeth, with additional 
provisions against ministers who omitted this form of prayer, 
and against all other persons who, in plays, songs, or other 
open words, spoke in derogation of it. Also the statute of 
Edward VI. against reviling the sacrament was revived, and 
further protection given to the ordinances then established. 
Those who absented themselves from their parish church or 
chapel on Sunday were subjected to a penalty of twenty 
pouuds for every month. 

As the prevailing notions with regard to heresy were now 
altered in consequence of the Reformation, it became neces¬ 
sary to determine, by an express enactment, what should 
he comprehended under this offence. Accordingly we find, 
that all statutes against heretics, from the time of Richard 
II. to that of Philip and Mary, were repealed in the first 
year of this queen; and heresy was now defined to be that 
which had been so declared by the words of the canonical 
scriptures, and the interpretations of the first four general 
councils, or what might hereafter be so declared by parlia¬ 
ment, with the assent of the clergy in convocation. Like¬ 
wise, by this statute, the jurisdiction of heresy was left as it 
stood at common law, namely, to the infliction of censures 
in the ecclesiastical courts; and in case of burning a heretic, 
to the provincial senate only, unless, as Sir Matthew Hale 
supposes, that this power resided in the diocesan. In all 
cases it appears, that the writ de hceretivo comburendo was 
not dcmandable at common right, but only grantablc at the 
discretion of the king. As a further means of producing 
uniformity of doctrine as well as worship, thirty-nine articles 
embracing the most important points of religion were agreed 
upon at a convocation of the church of England in 1562, 
and ratified by the queen, to which all persons before ordi¬ 
nation were obliged to subscribe, and if any minister im¬ 
pugned these articles, he was, on conviction before the 
bishop, to be deprived of his living. 
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Other statutes were expressly levelled against the see of 
Rome. One statute inflicted penalties on any one who 
maintained the papal authority, another was passed against 
purchasing papal bulls. Several statutes were passed against 
recusancy, saying mass, perverting protestants and the like. 
In the last of these statutes, obstinate popish recusants, for 
so the Roman Catholics were now called, that is, those who 
within three months after conviction, refused to conform 
themselves to the obedience of the laws in coming to church, 
were to abjure the realm, and if any refused to abjure, they 
were adjudged to be felons without benefit of clergy. 

The first act of this queen having revived the statutes 
26 and 35 Henry V III., which declared the king su¬ 
preme head - of the church, a clause was added to that 
statute for the purpose of restoring to the queen the juris¬ 
diction in ecclesiastical matters which had heretofore be¬ 
longed to the crown. By virtue of this act a court was 
erected, entitled “ The Court of High Commission in Ec¬ 
clesiastical Causes, r ' which had authority to correct all errors, 
heresies, abuses, and enormities, and it was presumed, that 
this court had also authority to fine and imprison; but its 
jurisdiction was questioned in two points of view; first, as to 
what causes belonged to the high commissioners by force of 
the statute, and secondly, in what causes they might impose 
fine and imprisonment and what not. It appears to have 
been generally held in this reign, that the high commissioners 
ought to confine themselves to offences against the laws 
newly made for the protection of the reformed religion, and 
to proceed for the most part by ecclesiastical censures rather 
than by fine and imprisonment; so that, on complaint 
made to the judges, they frequently gave relief to such as 
felt themselves aggrieved by the high commission. In the 
9th year of this king one Thomas Lee, an attorney, being 
called before the high commissioners and convicted of hear¬ 
ing mass, was committed to prison; but when the matter 
was brought, by habeas corpus, before the Common Pleas, 
the prisoner wax discharged; Lord Dyer and the other judges 
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concurring m opinion, that the high commissioners had not 
power to imprison in such a case. 

Although, by the stat. 24 and 25 Hen. VIII., the sen¬ 
tence upon appeals was made definitive for the most part; 
yet not in such a manner as to interfere with the prerogative 
of the crown; for the king or queen, after such definitive 
sentence, might grant a commission of review ad re.viden- 
dum , by virtue of his authority as supreme head, and so it 
was resolved on different occasions in this reign. 

The first statute on the subject of simony was passed in 
the 31st year of this queen, by which it was enacted, that 
if any patron, for any corrupt consideration, gift, or promise, 
directly or indirectly, presented or collated any person to 
an ecclesiastical benefice or such dignity, such presentation 
should be void, the presenter was to forfeit the double value 
of one year's profit of such living, and the person so cor¬ 
ruptly seeking to be rendered incapable of enjoying the same 
benefice. The party indicting from corrupt motives, was 
also subjected to a similar forfeiture. 

The stat. 25 Hen. VIII. respecting the election of 
bishops, which was repealed in the reign of Edward VI., 
was revived by a statute in this reign. 

The prerogative of the crown, in regulating domestic 
commerce, was recognised and confirmed by stat. 1 Eliz., 
which enacted, that the king might, by his commission out 
of the court of the Exchequer, assign the ports and places 
for the landing of goods, or loading any vessel. By a statute 
in the fourth year of Henry IV. it was enacted, that all 
merchandise entering into the realm of England, or going 
out of the same, should be charged and discharged in the 
great ports of the sea, and not in the creeks and small har¬ 
bours of the rivers, unless compelled thereto by tempest, 
upon pain of forfeiting the merchandise so laden or unladen. 
Sec. 

By the common law, none but the king could erect 
beacons, light-houses, and sea-marks, for which commissions 
under the great seal used to be given, and afterwards by 
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letters patent to the lord admiral. By a statute in the 
eighth year of this queen, the Trinity Company were em¬ 
powered to erect beacons, and other marks on the sea-coast, 
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statute was inflicted a penalty on any one who destroyed no. 

* » » * Stilt 5 JjJl 
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mark. 


For the better determining all controversies that arose Court of 
between merchants on policies of assurance, a statute in the Jmmwcc. 
43d year of this queen, authorized the lord chancellor yearly Stat. 43 El. 
to grant a standing commission to the judge of the admi- c ' l2 * 
ralty, the recorder of London, and two doctors of the civil 
law, to determine in a summary way all causes concerning 
policies of assurance. From the preamble to this statute 
we learn, that originally such matters had been referred to 
certain grave and discreet merchants appointed by the lord 
mayor, but that, in consequence of persons having with¬ 
drawn themselves from that course of arbitration, the sta¬ 
tute above mentioned was passed. 

The stat. 13 Eliz. enlarged the powers of the commis- Bankrupts. 
sioners of bankrupts, so that they should be enabled to dis- ® t ^ t * 13 EI - 
pose of all the lands and tenements which the bankrupts had 
at the time of the bankruptcy. The statute expressly 
included, not only freehold, but also customary and copy- 
hold lands, but not to estates tail further than the bankrupt's 
life; nor to equity of redemption on a mortgage wherein the 
bankrupt had no legal interest, only an equitable reversion; 
wherefore a statute was passed in the next reign to supply 
these deficiencies. 


The poor-laws of former reigns underwent a revisal in this Four.law*. 
reign, so as to bring them into such a form as served for the St ^* 43 
basis of our present system. By a statute in the 43d year of 
this queen it was provided, that overseers of the poor were 
appointed in every parish by the justices of the peace, whose 
duty it was to raise competent sums for the necessary relief 
of the poor, impotent, old, and blind, such as were not 
able to work, and to provide work for such as were able and 
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willing, but could not find employment elsewhere; for which 
purpose they were empowered to levy a rate upon the several 
inhabitants of the parish. 

To prevent illegitimate children from becoming charge¬ 
able to the parish under the existing poor-laws, and at the 
same time, for the punishment of the parents, a statute in 
the 18th year of this queen authorized two justices of the 
peace to take order of the father and mother, by charging 
them with the payment of money weekly for the relief of the 
child, on pain of imprisonment in case they failed to obey 
the order. 

Another statute in behalf of the poor gave any private per¬ 
son the power of founding hospitals, alms-houses, and other 
charitable institutions, which heretofore could only be done by 
the king, or by his special licence. By this statute all per¬ 
sons seised of estates in fee were enabled, by deed enrolled 
in the court of Chancery, to erect hospitals and the like, 
which should be incorporated by such name as the founders 
or their heirs appointed, and should have capacity to take 
lands, not exceeding in value 200/. per annum, without 
licence or writ of ad quod damnum , and notwithstanding 
any statute of Mortmain; but such corporations were dis¬ 
abled from making leases for longer than twenty-one years, 
and reserving the accustomablc yearly rent, which was pay¬ 
able for the greater part of twenty years before. 

By another clause it was provided, that all hospitals, 
founded by virtue of this statute, were to be visited by such 
persons as were nominated by the founders, which was a 
deviation from the canon law, and the stat. 2 lien. V., 
which gave the visitatorial power to the ordinary. 

Connected with the provisions for the poor, were the regu¬ 
lations which were made on the subject of apprentices. By 
a statute in the 5th year of this queen, justices might com¬ 
pel certain persons to be bound apprentice; and by the 
abovementioned stat 43 Elizabeth, churchwardens and 
overseers might bind out the children of the poor to be ap¬ 
prentices with the consent of the justices. These statutes 
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likewise contain diverse rules and regulations respecting the 
qualifications of persons entitled to take and become appren¬ 
tices, the term of years for which they were to be bound, 
and other terms of the indentures. The stat. 5 Eliz. also 
gave to every person, that had served his apprenticeship, an 
exclusive right to exercise that trade in any part of England; 
a law which has been differently regarded at different times. 
Lord Coke observes, “ that this statute was enacted, not 
only that workmen should be skilful, but that youth should 
not be nourished in idleness, but brought up and educated 
in lawful sciences and trades.” 

In regard to private rights the most important enactments 
were those which imposed restrictions on leases. The first 
of these, which has been distinguished by the name of the 
disabling statute, made all leases, granted by archbishops 
and bishops, to be void, which exceeded the term of one- 
and-twenty years or three lives. This restriction was ex¬ 
tended by the other statutes to inferior corporations, as also 
to beneficed clergymen in case of their nonresidence, who, 
if they were absent from their cures for above fourscore days 
in any one year, were besides to forfeit one year’s profit of 
tlieir benefices. A provision was likewise made for college 
leases, that one-third of the old rent then paid should, for 
the future, be reserved in wheat or malt, reserving a quar¬ 
ter of wheat for each 6s. Srf., and a quarter of malt for every 
5a., which is said to have been an invention of Lord Treasurer 
Burleigh and Sir Thomas Smith, who observing that the 
value of money had sunk in consequenee of the late influx of 
bullion from the Indies, and that the price of provisions had 
risen proportionably, devised this method of upholding the 
reversions of the colleges. 

The stat. 23 Eliz. enacted in affirmance of the stat. 5 
Hen. IV., that writs of covenant and other writs on which 
a fine should be levied, together with the return thereof, the 
dedimus potest afem , and every other circumstance connected 
with the levying a fine, should be enrolled. 
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Common recoveries suffered, by agreement of parties or 
by covin, against tenants by tlic curtesy, tenants in tail 
after possibility of issue extinct, or for term of life, were to 
be void, as against such persons to whom any reversion or 
remainder should appertain, unless such recoveries were 
suffered by their consent. 

As the secret conveyances of lands and chattels were not 
done away by the statute of Uses in the reign of Henry 
VIII., two statutes were passed in this reign against all 
fraudulent and covenous feoffments, gifts, grants, and the 
like, with intent to delay or defraud creditors, which sub¬ 
jected the makers thereof to the forfeiture of one year’s profits 
of the lands, and the value of all the goods and chattels so 
aliened, and as much money as should be contained in the 
bond; also all parties to such fraudulent conveyances were 
subjected to a similar forfeiture. 

The stat. 37 Hen. VIII. c. 9* in regard to lending money 
upon interest, which was repealed in the reign of Edward 
VI., was revived by a statute in the 13th year of this queen, 
which fixed the rate of interest at 10/. per cent., and or¬ 
dained that all brokers should be guilty of a pramunirc 
that made contracts for any more, and the contracts them¬ 
selves should be void. 

In regard to Ireland it is worthy of observation, that tlic 
system of English tenure was adopted in Ireland by force 
of some statutes passed in the Irish parliament during this 
reign, by which the grievous burdens of coyne and livery 
and other oppressive incidents of vassalage were abolished. 

Some few alterations were made by parliamentary enact¬ 
ment in regard to the jurisdiction of courts. It was enacted 
that the authority of the lord keeper of the great seal should 
be the same as that of the lord chancellor. Before this 
statute it appears, that the office of keeping the seals, 
though vested in the chancellor originally, was not invaria¬ 
bly in his hands, there being examples to the contrary in 
the reigns of Henry III. and others. That the practice 
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might become established, it was thought necessary to declare 
by statute, that these offices should be always united in the 
same person. This act passed during the chancellorship of 
Sir Nicholas Bacon. Another statute in the 43d year of 
this queen, gave jurisdiction over all charities to the chan¬ 
cellor or lord keeper, who might grant commissions for 
inquiring into any abuses of charitable donations. 

The court of Exchequer Chamber, erected in the reign 
of Edward III. for correcting errors in the court of Exche¬ 
quer, was confirmed by two statutes of this queen, whereby 
a second court was erected, consisting of the justices of the 
Common Pleas and the barons of the Exchequer; before 
whom writs of error might be brought to reverse judgments 
in the King^s Bench. To this court likewise all the judges 
occasionally adjourned, according to ancient usage, to de¬ 
liberate on matters of difficulty referred to them from the 
courts below. 


CHAP. 
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c. 4. 


Court of 

Errhiqucr 
Chamber. 
Ante, p.2S3. 
Stat. 27 El. 
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Heretofore all actions on issues, brought in the county of Sitting.* in 
Middlesex, used to be tried in the courts of Westminster; stnt ^ii^ El 
but in consequence of the increase of business in those courts, 
the stat. 18 Eliz. empowered the chief justice of the King's 
Bench and Common Pleas, the chief baron of the Exche¬ 
quer, or in their absence any of the other justices, as 
justices of Nisi Prius, any time within ten days after the 
end of any term, to try all issues joined in the said courts, as 
might be tried by an inquest of the said county. The 
courts of Nisi Prius in London and Westminster, were after¬ 
wards distinguished by the name of sittings. 

The two universities had hitherto enjoyed all their privi- Courts of the 
leges by virtue of royal charters. All which privileges had 
been confirmed to them through a long scries of years, from 
a very remote period of antiquity down to the time of this 
queen. Henry VIII. renewed the charter to the University 
of Oxford with more extensive privileges than had ever yet 
been granted, and Elizabeth made the same grant in the 
third year of her reign to the U niversity of Cambridge; but 
notwithstanding the solemnity of these grants, it was thought 
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necessary to confirm them by an act of parliament passed in 
the 13th year of this queen, which serves to show the ad¬ 
vances that parliament had made towards an independent 
share in the legislation, that even royal charters were scarcely 
deemed valid without the sanction of parliament. Sir Mat¬ 
thew Hale supposes the parliamentary confirmation in this 
case to he the more necessary, because the University courts 
proceeded by the course of the civil law, it being then held, 
that although the king might erect a court, yet he could not 
alter the course of the law by his letters patent. In con¬ 
firmation of this he quotes a case when the chancellor of 
Oxford proceeded, according to the rule of the civil law, in 
a case of debt, the judgment was reversed in the King"s 
Bench, and the principal error assigned was, because they 
proceeded “per legem civilem ubi quilibet ligeus domini 
regis regni sui Anglise in quibuscunquc I’lacitis et qucrelis 
infra hoc regnum factis et emergentibus de jure tractari 
dehet per cominunem legem Anglia\‘” 

The jurisdiction of the Admiralty was defined in affirm¬ 
ance of previous statutes, that it was to take cognizance of 
all offences done on the main sea or coasts of the sea, being 
no part of the body of any county, and without any precinct 
and liberty of the cinque ports, and out of any haven or 
pier. Hexham in Northumberland was declared in parlia¬ 
ment in the 14th year of this queen to be no county palatine 
or franchise royal. 

The commission of the peace, which had from its com¬ 
mencement engaged the attention of the legislature in dif¬ 
ferent reigns was, after the solemn deliberation of all the 
judges, in the 32d and 33d year of this queen, settled in the 
form in which it has, with some few alterations, ever since 
remained. 

Several statutes were passed in this reign in affirmance of 
others in preceding reigns, for the removal of all unnecessary 
impediments in the prosecution of a suit to its termination. 
After demurrer joined and entered in any court of record, 
the judges were to give judgment in civil suits according to 
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the merits of the case, without regarding defects in form. 
So likewise, after verdict, judgment was not to be stayed or 
reversed by reason of any default in form. The statute in 
the preceding reign, which permitted a prosecutor in any 
penal action to pray a talca, was extended to the defendant, 
who, in such actions might also pray a tales. Where the 
plaintiff wilfully delayed a suit, or suffered himself to be 
nonsuited, the stat. 8 Eliz. gave the defendant costs and 
damages. 

For the prevention of vexatious arrests and malicious 
suits, any one who caused a person to be arrested in the 
name of another, was, on conviction, to be imprisoned six 
months, and to pay the party aggrieved treble costs, da¬ 
mages, and expenses. 

Owing to the number of penal statutes which now existed, 
and the encouragement which they held out to needy per¬ 
sons to bring informations for the sake of the forfeitures, two 
statutes were made in this reign, namely, in the 18th and 
31 st years of this queen, for the purpose of regulating this 
troublesome description of people, and in some instances in¬ 
dicting corporal punishment on such persons, if convicted of 
malicious or oppressive proceedings. Among other things, 
compounding informations on penal actions, that is, taking 
any money or promise from the defendant, without leave of 
the court, by way of making a composition with him not to 
prosecute, subjected the offender to a penalty of 10/., two 
hours standing in the pillory, and to be for ever disabled 
from suing such popular action. On the subject of these 
informations, it is worthy of remark, that no prosecution 
could be brought by any common informer after the expira¬ 
tion of a year from the commission of the offence. 

Among the additions to the criminal code, may be 
reckoned several new felonies; as, wandering about under the 
garb of soldiers or mariners; carrying away heiresses, in 
confirmation of the statutes in the reigns of Hen. VII. and 
Phil. & Mar. were made felony without benefit of clergy; also 
embezzling the king s stores; against moss-troopers, that is, 
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those who carried away persons and imprisoned them, for 
the sake of getting a ransom, which was a frequent practice 
in the northern counties. Also the maliciously setting fire 
to stacks, privately stealing from a man’s person, and even 
associating with gipsies, was felony, without benefit of 
clergy. Circulating false prophecies, for the sake of exciting 
sedition, subjected the offender, for the first offence, to im¬ 
prisonment fora year, and forfeiture of goods; for the second 
offence, to imprisonment for life. 

One change was made in the old law, by the abolition of 
canonical purgation. By a statute, in the 18th year of this 
queen, it was enacted, that instead of delivering persons 
entitled to the benefit of clergy to the ordinary, as had been 
accustomed, they should cither be discharged or detained 
in prison, as the justices should think fit. 

Benefit of clergy was also taken away from cutpurscs, and 
from those stealing out of a dwelling-house any thing above 
the value of 5s. 

In the four last reigns, the most important changes in the 
law were those which regarded religion. In the reign of 
James, they mostly concerned the prerogative of the crown. 
The first act of parliament of this nature, was that which 
respected concealments of lands belonging to the crown, 
which our kings had heretofore inquired into by a preroga¬ 
tive process, whenever they suspected that manors, lands, 
tenements, or hereditaments, were unjustly withheld. And 
this they might do without being restricted in point of time, 
by the statute of limitation, agreeably to the maxim that 
nullum tempus occurrit regi; so that, whenever the king 
wished, he might inquire into the title by which any subject 
held his land, let him or his ancestors have enjoyed .quiet 
possession thereof ever so long. The mode of proceeding in 
these cases was commonly by means of letters patent of con¬ 
cealment, granted to particular persons, whom Lord Coke 
calls concealors, although more properly this term applied to 
those who actually concealed the land which belonged to the 
crown. The exercise of this prerogative was particularly 
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called for in consequence of tlic dissolution of monasteries, 
which naturally lead to many acts of concealment on the 
part of those who wished to evade the law's, and also to many 
acts of oppression on the part of those who were authorized 
to detect the concealments. It is said that the first patents 
of concealment on record were granted, in the reign of Queen 
Mary, to Sir George Howard. By means of some obscure 
words in such a patent, it appears that, in the 39tli year of 
this queen, the patentees would have swallowed up the 
greater part of the possessions of the bishopric of Norwich, 
if the industry of the then attorney-general had not defeated 
their purpose; in consequence of which an act was passed 
for establishing the bishopric; and, as a general provision for 
ensuring meri the quiet .and undisturbed possession of their 
lands and tenements, it was now enacted, that the king 
w'ould not sue or impeach any person or persons, bodies 
politic or corporate, for any manors, lands, revenues, issues, 
forfeits, &c.; or make any title or claim, unless the king or 
his progenitors had been answered by force of any such 
right or title to the same within threescore years; or that 
the same had been duly in charge to his majesty, or to the 
late queen Elizabeth, within the said space of threescore 
years. 

The second statute was against those that obtained power 
to dispense with the penal laws, and the forfeitures thereof, 
which is stated in the preamble to be contrary to tlic law. 
It was one of the articles against the Spensers, that they 
procured the king to make many dispensations. In the 
50tli year of Edward III. Richard Lions, a merchant of 
London, and Lord Latimer, were condemned in parliament 
for procuring of licences and dispensations. This was also 
the offence with which Empson and Dudley stood charged, 
that for their own private gain, and by colour of their com¬ 
mission and office, they dispensed with the forfeitures on the 
penal statutes. To prevent a recurrence of these evils, 
which were pronounced by all the judges to be to the 

scandal of justice, the statute above mentioned declared all 
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c h a P. charters, licences, and letters patent, granted to any person 
t ^ , to dispense with any law, or statute, or to compound for any 

Jamk8 I. forfeiture, &c. to be void. But it was expressly provided by 
another clause of this statute, that it was not to extend to 
any warrant or privy seal, directed to the justices of his 
majesty's courts, to compound for the forfeitures of any 
penal statute depending in any suit before them. 

Monopolies. Nearly allied to these charters and grants for dispensing 
with penal statutes, were monopolies, which the same statute 
provides against. Monopoly, from the Greek fiovog, alone, 
and iruteopcut to sell, signified literally, selling alone; and 
was here understood to signify a privilege allowed by the 
king to certain persons, to have the sole power of buying, 
selling, working, and using, any thing by which the liberty of 
others in trading was abridged. In the infancy of trade, such 
grants were made to particular towns or corporate bodies, in 
order to hold out to them an encouragement to engage in 
mercantile enterprises; but when such enterprises ceased to 
be attended with any particular risk, and numbers were 
found anxious to embark in such concerns, monopolies 
became injurious rather than otherwise to the interests of 
trade and commerce, and were eyed with great jealousy and 
3 InBt ’ by those who were excluded; so that now the king's 

power to grant such privileges began to be called in question. 
King Philip and Queen Mary, by their letters patent, granted 
to the mayor, bailiffs, and burgesses, of Southampton, 
that the wine, called malmsey, should be landed at no other 
place than at that town; but it was held by all the judges, 
that this grant, which was made in restraint of landing the 
same wine in different places, was against the laws and 
statutes of this realm. In consequence of this judgment, it 
was enacted, that all licences and privileges for the sole 
buying, selling, or working, &c. of any thing should be void, 
except as to patents not exceeding the grants of fourteen 
years to the authors of new inventions, also patents concern¬ 
ing printing, making saltpetre, gunpowder, great ordnance, 
and shot. 
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In the statute of the last reign, limiting the leases granted 
by archbishops and bishops to 21 years, or three lives, an 
exception was made in favour of the crown; but this excep¬ 
tion was done away by a statute in the 1st year of this 
king. 

Some few statutes were made for the better administration 
of justice; one of the most important of which is, that which 
established the court of Conscience, or court of Request, for 
the recovery of small debts, by a summary process, before 
commissioners appointed for that purpose. In the 9th year 
of Henry VIII., this court was erected by an act of the 
common council, which did not, however, receive the sanc- 
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tion of the legislature until this reign. 

One description of courts was abolished in this reign, 
namely, the courts in the East and West Marches of Scot¬ 
land, as the occasion for them had happily ceased. They 
had been erected for the purpose of putting in force the 
border-laws, and preserving the peace between the inha¬ 
bitants of the borders of England and Scotland. On the 
accession of this prince, the batablc ground becoming quiet, 
all hostile laws were done away. 

Doubts having existed, whether, if a person were taken in 
execution, and set at liberty by privilege of either house of 
parliament, a new writ of execution might issue against the 
party, a statute was passed, in the 2d year of this king, 
empowering the plaintiff to sue forth and execute a new writ 
after such time as the privilege of parliament had ceased. 
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Where a person died charged in execution, it was held Execution. 
that the plaintiff’ had no further remedy ; wherefore it was 24 . JaC 
enacted, in the 21st year of this king, that a new writ of 


execution should be given against the lands, tenements, 


goods, and chattels, of the deceased. 

The statutes in the preceding reign, against vexatious Vexations 
informations, had not met all the evils and grievances which 
sprung out of the abuse of the laws. As a further remedy l.c. 4. 
against the evil, a statute was passed, in the 21st year of 


this king, for the purpose of repealing a number of old 
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obsolete statutes, to the number of sixty and upwards, which 
were now become unnecessary, and only served the purpose 
of being vexatiously employed as snares to entangle. Resides, 
in informations, the offence might be supposed to be com¬ 
mitted in any county where the informer chose, where neither 
party nor witnesses were known; wherefore it was further 
enacted, that all actions upon penal statutes, brought by any 
common informer, were to be commenced and prosecuted in 
the county where the offences were committed. Likewise, 
the defendant was permitted to plead the general issue, and 
oiler special matter in evidence. 

The old law of sanctuary and abjuration, after having 
been restricted by several statutes, was at length found to 
be fraught with so many inconveniences as to render its 
abolition expedient, which was accordingly effected by a 
statute in the 21st year of this king. Among the other 
statutes which had for their object the better ordering the 
proceedings of courts and officers, was one statute of jeofails, 
for limiting writs of error and preventing delays; another 
for preventing the vexatious removals of suits out of inferior 
courts; another for pleading tender of amends in an action 
of tput re efnuttnm fregif, whereby the plaintiff was barred 
from any other action; another, against those who, upon 
their oaths, or upon false suggestions and surmises, procured 
process of the peace or good behaviour against innocent 
persons; another, against the extortions of stewards of court 
lects ; another, limiting actions upon the case to be brought 
within six years ; actions of assault, &c. within four years ; 
and actions upon the case for words, within two years after 
the cause of action. 

Ry a statute in the 21 st year of this king, it was enacted, 
that women, in cases of larceny, where men would have the 
benefit of clergy, should be branded with the letter T with 
a burning-hot iron upon the brawn of the thumb. 

To the statutes already enacted against popish recusants 
several severe provisions were added. Among other things, 
it was enacted, that they should be considered as ex com mu- 
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nicatc, might hold no office nor employment, might not, 
without licence, depart five miles from their home, under pain 
of forfeiting all their goods, and also all their lands, for the 
life of the offender; they might not come into the king's 
presence under a penalty of 100/.; nor dwell within ten 
miles of 1 jondon under the same penalty. They were in¬ 
capable of presenting to any advowson; and, if women, they 
could not recover their dower. Persons sending their 
children to any seminary, or contributing to their mainte¬ 
nance, were disabled to sue in law or equity, to be adminis¬ 
trators or executors, to take any lease or deed of gift; and 
were likewise to forfeit their goods and lands for life. Another 
clause in the slat. 3 Jac. I. also made it felony to pass the sea; 
hut this hitter provision, although particularly directed 
against the catholics, was in affirmance of statutes in the 
reigns of Hen. II. and Hie. III., and was also in conformity 
with the common law; for no person could at any time leave 
the realm without the king's licence, and that a writ vie exeat 
regno lay against any one to prohibit his leaving the king¬ 
dom. It was said that this writ was originally employed 
only in attempts prejudicial to the king and the state; hut 
that towards the end of this reign, it was granted in the case 
of interlopers in trade; great bankrupts, in whose estates 
many persons were interested; in duels, and oil other similar 
occasions, between subject and subject. It has since been 
commonly used in furtherance of justice; but Lord Chancel¬ 
lor Talbot held, that it ought not to be made use of where 
the demand is entirely at law, for there the plaintiff* has bail, 
and he ought not to have bail both in law and equity. 

Another statute, which had particular reference to the 
papists, but which was of a general nature, was that which 
required all peers, privy councillors, judges, and other 
ofliccrs, before they entered upon the discharge of their 
several duties, as also all members of the House of Commons, 
before they took their seats, to take the oaths of allegiance 
and supremacy. 
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CHAP. Among the offences which were the subjects of parlia- 
i . mentary enactment in this reign, may be noticed that of per- 

James I. sonating others as parties to a fine or recovery, or personating 
Criminal others as bail, who were not privy nor assenting thereto, 
* aw - which was made felony without benefit of clergy. The 

Personating marrying a second husband or wife, in the lifetime of the 
Stat. 21 Jac- * ormcT 9 which was now termed bigamy, was made felony, 
l.c. 2G. Any one convicted of being drunk, was subjected to the 
Bigamy. penalty of 5s. Blasphemy, or any profane scoffing at the 
]i| ac * Christian religion, on the stage, or in any public exhibition, 
Drunkm- subjected the offender to the penalty of 10 /., one moiety to 
ness. go to the king, and the other moiety to any one that would 

Stat. ^ Jac. suc j n any court of record at Westminster. 

I • C* 

liiasjihcvii/ ®y a sta tute, in the 7 th year of this king, iit affirmance 
stat. a jac. ant ^ enlargement of one in the preceding reign, on the same 
l. c. 21 . subject, the justices were empowered to take the oath of any 
Bastards. woman charging any man as the father of her illegitimate 
l^c*. 4 . JaC * c hihl, and to cause the reputed father to be apprehended and 
imprisoned, unless he gave sureties to indemnify the parish for 
l^c ^ 7 JaC * ^ le niaintcnance of the child. By another statute, in the 
21 st year of this king, it was enacted, that if any woman, 
concealing the birth of her bastard child, was suspected of 
having murdered it, she was to suffer death, as in other cases 
of murder, unless she could prove by one witness that it was 
born dead. 


Game-htws. Some addition was also made to the game-laws, by two 
jM.’l , . and3 statutes > “ the 1st and 3d years of this king, which defined 
the qualification for keeping greyhounds to course deer or 
hares, to be an estate of inheritance to the yearly value of 
10/.; or of a term for life of 30/.; or the possession of goods 
and chattels to the value of 200 /. The qualification for 
killing deer, &c. with guns and bows, was still higher. 
courts° Ht What relates to the decisions of courts and the common 
law will be considered hereafter. 
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CHAPTER XXXIL 
CHARLES I. AND II. 

Statutes of Charles I.—Revenue of the Crown.—Ship Money .— 
Taking up Knighthood.—Forest Laws.—Grants of the Crown. 
—Administration of Justice.—Judicature of’ the Council.—Star 
Chamber and High Commission abolished.—Court of the Presi- 
dad and Council of Jl ales.—Court of the President and Council 
of the. North.—Court of the Duchy Chamber of' Lancaster — 
Stannary Courts.—Court of the Clerk of the Market.—Statute 
Law under Charles II.—Convention Parliament. — Independ- 
ence of the King.—King Generalissimo. — Army. — Parliament. 
—Oaths of Allegiance, fyc.—Abolition of Military Tenures '.— 
Revenue. — Excise.—Post Office.—House and Window Tax .— 
Hackney Coach Licences. — Subsidies.—Land 'Tax. — Corpora¬ 
tion and Test Acts.—Act of Uniformity.—Habeas Corpus .— 
Writ de Heeretico comburcndo abolished.—Petitioning restricted. 
Statute of Frauds.—Parol Conveyances.—Nuncupative Wills .— 
Statute of' Distributions.—NaturalizationGame Laws .— She¬ 
riffs.—Statute of Jeofails.—Ecclesiastical Courts.—Prisoners 
in the Fleet.—Maiming. 

All the statutes passed in the reign of Charles I. that 
are entitled to any notice, materially affected the prerogative 
of the crown, either as regarded the right of taxation, or the 
administration of justice. 

The crown was deprived of two sources of revenue, which 
were supposed to belong to it by immemorial custom. The 
first of these was ship-money, which, on being imposed by 
King Charles, was resisted by Mr. Hampden and others. The 
question was solemnly debated before all the judges; and it 
was shown from records, that our kings might, and did, in 
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cases of pressing necessity anti danger, command the Com¬ 
mons by writ, by virtue of thfeir prerogative, and without 
consent of parliament, to furnish men and ships ; and those 
who refused were punished by imprisonment, and the seizure 
of their lands and goods. It was contended, on the other 
hand, that in many of the cases cited, the parties summoned 
were to receive wages. The decision of the judges was 
unanimous in favour of the legality of the king’s claim ; but 
as the public feeling was so strong against the imposition, it 
was abolished by statute, in the Kith year of this king, 
together with other impositions, and any taxation otherwise 
than was declared by consent of parliament, licsidcs, by 


a statute in the same year, the king consented to give up 
his ordinary revenue, namely, the fees incident oil any one’s 
taking up his knighthood, which was not properly a tax, but 
a feudal profit, derived from his private relation with his 
tenants in capita. Of a similar nature was the profits which 
he derived from the forests, which he was also contented 
to forego. 

In the statutes against monopolies in the former reign, 
the grants of the CTown in respect to several things were ex¬ 
cepted ; but, by a statute, in the same year of this king, it was 
enacted,that no restriction should be laid on the importation 
or the making of gunpowder, saltpetre, and brimstone. 

In regard to the administration of justice, many parlia¬ 
mentary enactments were made in this reign, for the purpose 
of either restricting, defining, or abolishing, the jurisdiction 
of such courts as derived their authority more immediately 
from the king. 

In order to bring the jurisdiction of the privy council 
within still narrower limits, it was declared, that neither his 
majesty nor the privy council have any jurisdiction in 
matters that ought to be tried and determined in the courts 
of Common Law. 


The court of the Star Chamber, remodelled in the reign 
of Henry VII., was now abolished, as was also the court of 
High Commission in Ecclesiastical Causes, which was erected 
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by act of parliament, in the reign of queen Elizabeth. This 0 ll A P. 
latter court had, from the beginning, been eyed with much t * XXTr ‘, 
jealousy, and its jurisdiction was frequently called in cjucs- Citaiu.ksI. 
tion. The dissatisfaction was greatly increased by the eiar. Iliht. 
exhorbitaneies which it committed, by showing a very un- ' n, ‘ 
seemly contempt of the common law. It even went so far as 
to neglect the prohibitions which issued from the superior 
courts, and to reprehend the judges for issuing the prohibi¬ 
tions. Besides that, it exceeded the bounds of its jurisdic¬ 
tion, and from an ecclesiastical court for the reformation of 
manners, it bad grown into a court of revenue, and imposed 
heavy lines disproportioned to the offence. The abolition, 
therefore, of such an indefinite jurisdiction was considered as 
desirable rather than otherwise. 

Several other tribunals of a similar nature shared the same 


fate, namely, the court of the President and Council in the 
Marches of Wales, the court of the President and Council in 
the Northern Parts; the court of the Duchy Chamber of 
Lancaster, and the court of Exchequer of the comity pala¬ 
tine of Chester. 

The court of the President and Council in the Marches 
of Wales was a court of equity by prescription. It was 
confirmed by statute in the .'14th year of Ilcnry VIII. and 
abolished in the Kith year of this king. 

The court of the President and Council in the North 
differed from the preceding in that it was not warranted by 
act of parliament nor by prescription, but was erected by 
Henry VIII.; wherefore it was the more obnoxious, and 
called forth expressions of dissatisfaction before its final dis¬ 
solution. This commission appears at first to have been 
little more than a commission of oyer and terminer, which 
was given in the 31st year of Henry VIII., for the suppres¬ 
sion of the riots which the dissolution of the monasteries had 
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Pi widen/ 
oitd Council 
of IVa/rs. 

('<>. 4 Inst. 
210 . 
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l’i widen/ 
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245. 
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occasioned in the north. Being found efficacious, it was 
continued longer than such commissions usually arc, and was 
often renewed afterwards. I 11 the reign of Elizabeth, it 
underwent some alterations, and was enlarged by several 
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instructions relating to matters of state. Farther additions 
were made in the two succeeding reigns to this commission, 
which, during the presidentship of Lords Scrope and Straf¬ 
ford, were altogether assumed. The proceedings of the 
latter, in his judicial capacity as president of the north, 
formed a material part of the charge against that nobleman. 

The court of the Duchy Chamber of I .an caster, at W cst- 
minstcr, was a court of equity, held before the chancellor of 
the duchy, or his deputy, concerning all matters of equity, 
relating to lands holden of the king in right of the duchy of 
Lancaster. The proceedings in this court were the same as 
on the equity side in Chancery. Against this court there 
appears to have been no particular objection; but falling 
under the general censure of an extraordinary jurisdiction, it 
was expressly abolished. But the court of the duchy of 
Lancaster, which was founded by act of parliament, in the 
reign of Edward III. and had a common-law jurisdiction, 
remained after the abolition of the former court, and took 
cognizance of all causes heretofore heard in the court of 
the Duchy Chamber. 

The court of Exchequer of the county palatine of Chester 
was also a court of equity, and of great antiquity, but was 
abolished expressly by name. The court of Requests be¬ 
fore mentioned, although not named, was comprehended 
under the clause of the statute, which enacted, that no court 
should be erected within England and Wales having a juris¬ 
diction like that of the Star Chamber. 

Two other courts were limited in their jurisdiction, namely, 
the courts of the Stannaries, and the court of the Clerk of 
the Market. 

The Stannary Courts in Devonshire and Cornwall were, 
by virtue of a privilege, granted to the workers of the tin- 
mines, to sue and be sued in their own courts, holden before 
the lord warden. Their jurisdiction was regulated by 
special laws and customs, and existed by prescription time 
out of mind. This was confirmed to them by a charter of 
Edward I.; but, in consequence of complaints made by the 
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Commons, in the reign of Edward III., that these courts CHAP. 

m m m ^ m m V V VIT 

exceeded their jurisdiction, it was more particularly defined 
by the king, in the 50th year of his reign. At the period cuaiu.es I. 
we are now treating of, the complaints against the oppres- ciar. Hist, 
sions of these courts were revived, particularly in eonse- bk - 
quenee of the violent proceedings of the Earl of Pembroke, 
the warden of the stannaries, who, with expressions of con¬ 
tempt, disobeyed the prohibitions and writs of habeas corpus 
that issued from the court of King’s Bench. Wherefore Slat. l<» Car. 
provision was made by the abovemen tinned statute against 
these encroachments and oppressions. 

The court of the Clerk of the Market was of some im- Court of the 
portancc when there was a continual market kept at the gate Z/ZiJti *** 
of the palace, where this officer, called clericits mercati Co. 4 fnat. 

a 

hospitii. regis, because he was at that time a clerk, kept his “'* * 
court, and inquired of weights and measures, whether 
they were according to the standard or not, and took cogni¬ 
zance of misdemeanors therein. Such a court became after- ciar. Hist, 
wards incident to every fair and market; though grown so ubl sulmu 
insignificant, that Lord Coke thought it needless, there being 
so many other courts to take cognizance of the same matters; 
yet it seems that the deputies and agents of the clerk of 
the market, who commonly fanned the perquisites within 
certain districts, occasioned many petty vexations, which it 
was the object of the statute to relieve. To this end, it was 
enacted, that no clerk of the market was to execute his office 
in any part of the kingdom, but only within the verge of the 
court, and that the execution of that office was to be com¬ 
mitted to the mayors and bailiffs of towns corporate, and to 
the lords of liberties, &c. 

Many salutary and important provisions were made by 
statute during the reign of Charles II. Charles //. 

As the two houses of parliament met, before the Rcstora- Convention ! 
tion, by an act of their own, which was justified by the P arltamcnU ! 
necessity of the case, it was thought expedient, in order to ’ 

prevent this from being drawn into a precedent, to confirm 
all the proceedings of that parliament by an express act of 
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the legislature*. By another act, the independence of the 
King, and the inviolability of his person, was recognised; by 
another, the king was declared generalissimo within the king¬ 
dom, and the ancient power of the crown, in regulating the 
military and naval force of the country, was confirmed; and 
several provisions were made on the subject of the army by 
subsequent statutes. Among other things, the exportation 
of arms and ammunition out of the kingdom was prohibited 
under severe penalties; also the billeting of soldiers in 
private houses, without the consent of the owners, was pro¬ 
hibited ; and the quartering of soldiers was assigned to inn¬ 
keepers, stable-keepers, victuallers, and the like. 

The constitution of parliament, as consisting of King, 
Lords, and Commons, was recognised and established by an 
express enactment, which repealed the act in the former 
reign, authorizing the Beers, in ease the king neglected to 
call a parliament, to assemble, and issue writs for the pur¬ 
pose of assembling; and, in ease of failure on the part of the 
Beers, that the constituents might meet, and elect one 
themselves. It was now declared, that parliament consist! d 
of King, Lords, and Commons, and subjected any person to 
a pnvnntnire that published the doctrine, that both houses 
of parliament, or either house of parliament, had a legisla¬ 
tive power without the king. At the same time, in order to 
ensure a more regular meeting of parliament, another statute 
provided, that there should not be an intermission of more 
than three years after any sitting of parliament. 

To prevent the admission of improper persons into parlia¬ 
ment, it was enacted, in affirmance of the stat. 7 Lie. I. that 
all members, before they were permitted to sit and vote in 
the House of Commons, should take the oaths of allegiance, 
supremacy, and abjuration; besides subscribing and repeat¬ 
ing the declaration against transubstantiation and the invo¬ 
cation of saints. 

The abolition of military tenures, which was effected by 
statute, was one of the most acceptable measures that could 
have been adopted, as thereby many intolerable grievances 
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and causes of discontent were removed. James I. had pro- C IIA P. 

1 XXXII. 

posed a scheme for the abolition of these tenures, but the v ‘, 

carrying of the plan into execution was reserved for ClIAHI jj. 
the present period, which seemed peculiarly fitted for the c<>. 4 Inst, 
accomplishment of an object so desirable. The principal 20i - 
and original purpose of these tenures was, to secure an 
efficient military force for the protection of the realm ; but 
that end was not answered, when a compensation, under the 
name of scutage, was accepted in lieu of personal service. 

Nothing then remained but the pecuniary burdens of aids, 
wardships, and the other services which have been before 
described. These were now all done away by the statute, 1 ,r '- 

and all sorts of tenure held of the king, or others, were 
turned into common socage tenure, free of all the incidents 
which formerly belonged to this tenure, or that of knight's 
service, except rent, which was still due of common right on 
the death of the tenant. At the same time, purveyance and 
pre-exemption, which we have before seen were fraught with 
many mischiefs, were now altogether abolished. 

As wardships were abolished by this statute, it was 
enacted, that it should be in the power of any father to 
appoint, by will, a guardian to his child, until he should 
attain the age of twenty-one. 

To supply the deficiencies in the king’s revenue, which /*<’*■<•«"<. 
the subtraction of the feudal profits, and the successive 
grants of the crown, had occasioned, was of course the next 
subject of consideration for the legislature. King Janies 
conceived the plan of securing an equivalent for the feudal 
profits by an annual fee-farm rent, which was to have been 
settled and inseparably annexed to the crown, and assured 
to the inferior lords payable out of every knight’s fee within 
their respective seigniories. This plan appears to have been 
pursued in regard to inferior lords, but, in respect to the 
king, the principal equivalent for these concessions was the 
excise. 

The excise was a novel mode of taxing commodities, f Tr " r ' 

,1 Comm. 

either immediately on their consumption, or more frequently :na. 
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on their retail sale. It is said to have been first devised 
in the reign of Charles I., and was given to the crown by 
act of parliament as an equivalent for the profits of the feu¬ 
dal tenures, and although a very unpopular tax, it has been 
imposed on fresh commodities in every subsequent reign. 

The post-office was another branch of revenue, which was 
now established by statute. It was first erected by King 
James I., and after having undergone successive improve¬ 
ments, and been very much extended in its plan, it was now 
put on a footing to increase the revenue, and to serve the 
public convenience. 

Another branch of the revenue, which was now first esta¬ 
blished by a statute in this reign, was hearth-money, afterwards 
known by the name of the house and window tax ;■ a customary 
duty, as old as the Conquest, when it was called fumage, 
and vulgarly smoke-farthings. It was now revived, so as to 
form a part of the king’s hereditary revenue, in the form of 
a tax of 2 a\, on every hearth in houses paying to the church 
and the poor. 

A fourth branch of the revenue fixed by statute was the 
duty arising from licences to liackney-coaehcs and chairs, 
which were now increased from two hundred to four hun¬ 
dred. 

To these branches of the revenue may be added the old 
parliamentary mode of granting supplies by means of sub¬ 
sidies which were partially revived** after the Restoration. 
In 1663 four subsidies were granted by the temporality and 
four by the clergy. After this a general tax on land, known 
by the name of the land-tax, was substituted in its place; 
from which time the clergy ceased to make any separate 
grant, and in recompense for this abridgment of their privi¬ 
leges, the beneficed clergy obtained the right to a vote at 
the election of knights of the shire. 

To prevent the recurrence of those political and religious 
dissensions which had lately convulsed the country, some 
acts were passed in this reign, in affirmance of some parlia¬ 
mentary enactments in former reigns. The most important 
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of these were the statutes in the 13th and 25th years of this (' IIA i\ 
king, known by the name of the Corporation and Test Acts, t ' _ ‘, 
which required every person, elected to an office in a corpo- tMAUL< n, 
ration, as also all officers civil and military, to take the oaths 
of supremacy and allegiance, and also to receive the Lord’s 
supper, according to the rights of the church of England. 

In consequence of some alterations made in tile convoca- Act of Uni. 
tion, on the review of the Book of Common Prayer, another f ,trnu, y- 
act ot Unitormity was passed, in order to ensure the con- and 22 Car. 
formity of those who were engaged as public teachers, or in 
the instruction of youth. Attendance in any religious meet¬ 
ing where the Book of Common Prayer was not used, was 
prohibited under severe penalties; and those who either 
preached in conventicles, or suffered them to be held in their 
houses, were subjected to still heavier penalties. 

As a contrast to these severe laws, which w r ere called for 
from the state of the times, two acts in this reign, uamely, 
the habeas carpus act, and that by which the writ de iuv- 
relico vomburendo was abolished deserve to be particularly 
noticed. 

The habeas corpus act was in fact but a confirmation and ji„hcat 

extension of the common-law writ of habeas corpus to all ,or J ,u *- 

.... . i IS tat 31 Car. 

cases of imprisonment on every charge except that ot treason 2 . c. 2. 

or felony; but it was drawn up in such a definite manner as 

to remove all the doubts that had existed in the former 

reign. 

The statute, abolishing the writ de hceretico comhuremto , WrUie 
at the same time abolished all the processes and proceedings lurcndo 
thereon, and ail punishment by death in pursuance of «h>Hshed. 
ecclesiastical censures, with the saving claim, that the juris- J. 9Car * 
diction of the ecclesiastical courts, in cases of atheism, 
blasphemy, &c. was not to be otherwise abridged thereby. 

As the privilege of petitioning parliament had been sub- Petitioning 
ject to much abuse, it was thought necessary to put a check 
upon it by a statute in this reign, which prohibited any 2 . »t. i.c.5. 
person from procuring more than twenty names to any peti¬ 
tion, either to the king or parliament, unless sanctioned by 
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three justices, or the major part of the grand jury. The 
number to present any petition was not to exceed ten, on pain 
of incurring the penalty of 100/. and three months' imprison¬ 
ment. 

The most important act, for the support and advancement 
of the British navy, was passed in this reign, in affirmance 
of other statutes passed in the reigns of Richard II., Ilenry 
YTI., and Henry VIII. This has acquired hy distinction the 
name of the Navigation Act, from the number and import¬ 
ance of its provisions. Among other things it was enacted, 
that no goods should he imported into, or exported out of, 
any plantations or territories belonging to the king in Asia, 
Africa, or America, except in ships belonging to the people 
of England and 1 reland, &c. whereof the master and three- 
fourths at least of the crew must be English. A statute in 
the subsequent year contains certain rules, articles, and 
orders, well calculated for maintaining order and discipline 
in the navy. 

Among the statutes affecting private rights, that which 
was passed for the prevention of frauds has acquired the name 
of tilt? Statute of Frauds, because its provisions have been 
held to be most efficacious in preventing fraudulent con¬ 
veyances or contracts. By this it was enacted, that all parol 
conveyances, or those made by word of mouth only, without 
writing, should be void, as also all leases, assignments, 
grants, or surrenders of any interest in any freehold here¬ 
ditaments, unless put in writing and signed by the party. 
For the same reason it was enacted, hy another clause, tiiat 
no parol or verbal promise should be sufficient to ground an 
action upon in case of an executor, &c. This provision was 
particularly directed against the various fraudulent devices 
which had at different times been referred to in this history. 
Nuncupative wills, which, before the introduction of writing, 
had been very general, were now likewise prohibited, with 
an exception in favour of mariners at sea, or soldiers in 
actual service. 

The old law tie rationabile parte bontyruin was now eon- 



ENGLISH LAW. 


firmed, in regard to the goods of intestates, by a statute 
called the Statute of Distributions, which directed that, 
after the payment of all just debts of the intestate, the sur¬ 
plusage was to be distributed in the following manner: To the 
widow one-third, and to the children or their representatives 
an equal share ; and if there were no children, then one-half 
to the wife, and the other half equally to the next of kin of 
the intestate ; and if there were neither wife nor children, 
then the whole in equal shares to the next of kin. 

Aliens might, as before observed, be made denizens, by 
what Lord Coke calls an incommunicable prerogative ; but 
naturalization could be performed only by act of parliament. 
An Irish statute, in the 14th year of this king, was the first 
which naturalized all such foreign or alien merchants, ivc. 
horn out of the realm, being protestauts, as chose to settle 
in Ireland. Another statute in the i£)th year of this kins', 
naturalized all the children of English subjects, horn out of 
the realm, which was in aliirmancc of a similar statute in the 
reign of Edward HI. 

Some additions were made to the game-laws, particularly 
by the introduction of the use of gamekeepers, whom lords 
of manors of the degree of an esquire were authorized to 
appoint. These gamekeepers were to have power within the 
manor to seize guns, dogs, nets, and engines. 

To prevent the burdensome expenses which attended the 
serving the oflice of sheriff, a statute in the 13th year of 
this king directed, that no sheriff should, at assizes, keep a 
table for entertainment of any persons but of his own family 
and retinue. 

The former statutes of Jeofails and Amendments were 
extended, by a statute in the Kith year of this king, so as 
to embrace every possible ease of irregularity in the form of 
the proceedings, which had heretofore been made a plea for 
the reversing or staying judgment after a verdict given. 

The proceedings by a writ of error were facilitated by a 
statute in confirmation of stat. 31 Eliz. which provided, that 
the absence of the lord chancellor and lord treasurer in the 
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Exchequer Chamber, at the return of the writ, should not 
he any discontinuance, provided that both the chief justices 
with one of the great officers were present. 

The jurisdiction of the ecclesiastical courts was now 
restricted in regard to the requiring of oaths e.x officio, as 
they were termed, that is, oaths which, according to the 
canonical doctrine of purgation, bound a man to answer in 
any criminal matter that might be brought against him. 
Wherefore the ecclesiastical judge was henceforth prohibited 
from administering any oath which bound a man to criminate 
himself or subject him to censure or punishment. 

A difficulty seems to have existed heretofore in proceeding 
against prisoners in the Fleet prison at the suit of a third 
person; to obviate which the statute provided, that all persons 
having cause of personal action against any prisoner might 
sue forth an original writ, and that a habeas corpus should 
be granted to compel the defendant to appear. 

The only act in regard to criminal law entitled to notice 
is that which made it felony without benefit of clergy to lay 
in wait for the purpose of cutting or slitting the nose, or 
otherwise maiming or disfiguring the person. This was in 
confirmation and extension of a statute in the reign of Hen. 
IV. It was called the Coventry Act, because it was occa¬ 
sioned by an attack made on Sir John Coventry, by some 
persons who it was said lay in wait for him, and slit his nose 
in revenge for some offensive expressions which he made use 
of in Parliament. 
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CHAPTER XXXIII. 

CHARLES II. 

Common Law.—Progress of Parliament.—Proceedings in Parlia¬ 
ment.—Share oj' the Commons in Legislalim.—Style of the 
Statutes.—Manner <f voting Supplies.—Right of Imprisoning. 

—Standing Army. —Militia - Tenures. — Copyholds. — Vil- 

lenagc.—Remainders and Reversions.—Contingent Remainders. 

—Executory Devises — Merger.—Purchase.—Common Assur¬ 
ances. — 'Deeds .— Uses. — Powers. — Trusts. — Fines. — Re¬ 
coveries. — Judicature oj' the Council. — Chancery. — King’s 
Bench.—Common Pleas.—Court of Chivalry.—Courts Marshal, 

Marslutlsca, and Court of the P‘ 7,/-v.— Libel. — Ejectment.— 

Trover.—Assumpsit.—Proceedings in a Suit.—Modes of Trial. 

—New Trials.—Criminal Law.—Study of the Law. — Reports. 

—Law Treatises.—Inns of Court and Chancery. 

As the common law liarl now settled into the form in chap. 
which it has ever since remained, except as it has been ■ 
altered by statute, our account of it may now be closed with chaul. II. 
taking a review of the changes which it has undergone during common 
the few last reigns. law - 

The first object of consideration is the state of parliament, Progress of 
and the steps by which the two houses of parliament had parltamenU 
acquired such an independent share of the legislature as 
they now have. The High Court of Parliament, as it was 
styled, had now an extent of jurisdiction which Lord Coke 
describes to be transcendent and absolute, and not confined, 
either for causes or persons, within any bounds ; so that we 
find at different periods acts of sovereign authority done by 
parliament, such as that of settling the succession to the Ante,p.333. 
throne, erecting courts, or remodelling courts, naturalising Ante,p.256. 
aliens, besides more ordinary proceedings of making laws, 
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ratifying treatises and the like; in all which matters, by a 
frequent appeal to parliament in successive reigns, it had 
become a part of the law, that all matters of foreign and 
domestic policy should he referred to parliament. 

The right of imposing taxes was one of the last points 
which our kings unconditionally surrendered. Kdward III. 
we have seen expressly reserved to himself the power of 
levying taxes on extraordinary emergencies, and his suc- 
eessors, for the most part, acted on this principle; for 
there are examples of impositions laid, without consent of 
parliament, under the different names of assessments, bene¬ 
volences, and loans, in the reigns of Richard II., Henry 
IV., Kdward IV., Ilenry VIII., and Queen Mary, but 
more particularly of Charles I., whose proceedings in this 
matter led to the parliamentary enactments which set this 
question at rest. 

The House of Lords had, even in the reign of Kdward III., 
obtained all the privileges which it peculiarly enjoys, except, 
that while its proceedings were, either from want of expe¬ 
rience or from the violence of the times, disorderly and 
without method, our kings were in the habit of rejecting 
much that was offered to them for their assent, even long 
after the two houses had an independent voice in the legis¬ 
lature. Even as low down as Queen Elizabeth we find, that 
it was not unfrequent for the proceedings in parliament to 
he stopped by a prohibition from the queen. She is also 


said, at the close of one session, to have rejected forty-eight 
out of ninety-three bills, public and private, which had 

Share of the passed tllC tWO llOUSCS. 


frgisfa/iou! >l ^ le vo * cc which the Commons had in the legislature was, 
Prynnc's as before shown, exceedingly small. We are informed by a 

c'ott' a brill w ” tcr P cr i°d, that before the reign of Henry VII. 

Cnniipt. ’ the Commons never presumed to print or publish any act or 
(” uns'iivf ordinance whatsoever, relating to the people, kingdom, or their 
t4 Itibt. own members, without the Lords' approbation and concurrence, 
C«tt! a brul. nor to i m P° s « an y tax or talliage without the assent of the 
passim. King and the Lords. They never appointed committees or 
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sub-committees to hear, examine, or determine, any particu- C IIA P. 
lar business without the prior consent of the Lords, that XXXIII. 
they never attached, lined, imprisoned, or censured, any ciiaki.. II. 
one by their own authority, nor secured or expelled any of 
their own members, nor judged of the legality or illegality 
of elections, which belonged solely to the king and the 
Lords. 


“The Commons, ri says Mr. Reeves, “who had been Kecv»*His. 
called to parliament in the reign of Kdward I., merely to m “ -t, ‘ 
consent to taxes upon themselves and their constituents, 
when they had discharged that office were not any further 
considered, nor looked upon as a necessary part of the legis¬ 
lature.'” In the reign of Edward 111. they made advances 
towards obtaining a share in the legislation, in which they 
succeeded so far as to get many of their petitions passed into 
a law. In the reign of llenry IV. they made an effort to 
take a part in the judicial proceedings of the upper house. 

On the occasion of an award, made by the king in pariia- Purl. IIiM. 
ment, of certain lands to a restored archbishop, the Com- * J °' 
mens, hearing of this, prayed that, since they were not made 
privy to this judgment, no record might be made to charge 
or make them parties therein ; to which the archbishop by 
the king’s command made answer, that the Commons in 
parliament were only petitioners, and that all judgments 
belonged to the king and the Lords, except in statutes and 
the like; a declaration which at all events favoured their 


pretensions to a share in the legislature. Still, in point of 
practice, this was exceedingly small, and continued so for 
many reigns. In that reign the same style w'as observed in style of the 
the statutes as was before mentioned, the assent of the Lords si(,tuh:s - 
being expressly mentioned in distinction from the petition, or statutes, 
complaint of the Commons. In the reign of Henry V. the 
language of the statutes was so far altered, from what it was 
in the former reign, that they are said to have been made 
by the advice and assent of the Lords Spiritual and Tempo- 
nil, and at the special interest and request of the Commons 
of this realm. The style of the statutes in the reign of* 
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Henry VI. was as before, by the advice and assent of the 
Lords, and at the request of the Commons; except on one 
occasion, when it ran by the advice and assent of the Lords 
Spiritual and Temporal, and the Commons being in the 
said parliament, by the authority of the said parliament, 
made to be ordained and established divers ordinances and 
statutes, &c. In the reign of Henry VII. they had so far 
risen in public consideration, that petitions were presented to 
them; on which statutes were passed, in the eleventh and 
twelfth years of this king by merchant adventurers dwelling 
out of London, that they might resort to foreign countries, 
which was accordingly passed into a law. It is probable, 
therefore, that after the reign of Edward IV. they ceased to 
be petitioners. At least, there are no bundles of petitions 
extant beyond this period. Whilst the Commons were looked 
upon merely as petitioners, their petitions were dealt with 
as seemed best to the King and his council, or the King and 
the Lords; but when they rose in consideration, so as to 
become joint legislators, the mode of proceeding was altered, 
and the practice commenced of reducing the petitions in the 
first instance into the full and complete form of an act of 
parliament, which was entered in this form, “ Item quie- 
dam petitio exhibita fuit in hoc Parliamcnto Formam Actus 
in se con linens. 1 ' When the proceedings of the Commons 
ceased to be termed petitions, then acts of parliament were 
drawn up under the name of bills, and after having passed 
through the two houses, were brought to the sovereign for 
his assent, which was the reverse of the ancient practice, 
when every proceeding emanated from the king and his 
council, and nothing was laid before parliament hut what 
the king thought proper. The Commons had been long 
striving to obtain this object, but made very slow advances 
before the reign of Henry VII. In consequence of the law 
against the Lollards having passed without their assent, and 
contrary to their remonstrance, they petitioned, in the 8th 
of Henry IV., that certain of the Commons' House should 
be present at the engrossing of the parliament-roll. Al- 
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though this petition was complied with, yet the evil was not CHAP, 
remedied, for they found occasion, in the subsequent reign, XXX1II - / 
to remonstrate, when they contended, that considering they charl. IF. 
were as well assentors as petitioners, statutes should be made 
according to the tenor of their petition, to which the king in 
his answer assented; but no material alteration, however, 
took place in the course of parliamentary proceedings before 
the time above mentioned. In the reign of Henry VIII. Pari. Hist. 

o " iii DO 

the statutes begun to be penned in such form as fully to 
recognise the assent of the Commons as well as Lords. I n 
addition to this we find, that in one case they hesitated 
in giving their assent, and the bill did not pass until they 
were satisfied. In the reign of Edward VI. they took so 
active and important a part in the legislation, as to remodel 
bills, and to refuse their assent on several occasions. 

In the reign of Edward III., and long after, each house of 

voted its own supplies, the votes of the Commons being *" P 
always subject to the approbation of the Lords ; but as their Amc,p.247. 
proceedings grew more regular, and the two houses acted 
more in concert, it became the practice for the Commons, Cott. Abml. 
probably because, from their habits of life, they were more 
familiar with pecuniary calculations, to determine the ques¬ 
tion of supplies first, and then submit their vote to the 
approbation of the Lords. In the reign of Elizabeth they 
began to set up the claim, that all money-bills should origi¬ 
nate with them ; and in the reign of Charles I. they resented 
it as a great indignity, when the Lords ventured to recom¬ 
mend them to vote a supply for the king, and (as we are in¬ 
formed by the historian of those times) the house, with one Alar. Hint, 
unanimous consent, declared this so high a breach of privi- ’ 
lege, that they could not proceed upon any other matter, 
until they had first received satisfaction and reparation. 

In the reign of this king the Commons went further in their IlaUaui’s 
pretensions, maintaining that the Lords could make no commons’ 


amendments whatever in bills, which either directly or indi- Journ. 
rectly laid a charge upon the people. On what grounds July 
they founded a claim, so much at variance with the practice loci. 
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of former times, we are not informed; blit it should seem, 
that notwithstanding the objections made by the Lords on 
different occasions, this point of privilege has at length been 
surrendered to the Commons. 

We have seen that, in the reign of Edward III., the 
king asserted it as his prerogative to punish offences done in 
parliament in his own courts, and that as respects the peers, 
the? point was then left undecided. The Commons were, 
however, for a long time, indisputably subject to this con¬ 
trol. As late as the reign of Queen Mary we read of a 
number of the Commons, who, having thought proper to 
withdraw from parliament, were indicted, by order of the 
queen, for a contempt. Six of them submitted themselves 
to the queen’s mercy and were fined. The rest, among 
whom was the famous lawyer Plowden, traversed, but the 
death of the queen prevented any judgment. It appears, 
however, that previous to and during this reign, the Com¬ 
mons were in the practice, cither by force of the statute in 
the reign of Henry VIII., or by the particular command of 
the king, of fining their own members. In the subsequent 
reign, they were in full possession of the power of taking 
cognizance of all offences committed by tlicir own members 
in parliament, which gradually led to the extension of their 
privileges; so that, in this reign, both houses of parliament 
had acquired even a greater freedom in the exercise of this 
power than the crown itself. 

The power of the crown to imprison was first called in 
question in the preceding reign, when Sir John Corbet and 
others, having been imprisoned by a warrant from the privy 
council, applied to be bailed; the matter was solemnly 
debated in the court of King’s Pencil, and the unanimous 
opinion of the court was, that they had no right prima facie 
to demand this benefit without the consent of the council. 
They therefore remanded them, and in consequence of this 
proceeding, a provision was inserted, in the Petition of Rights 
in the 3d year of this king, which restricted his prerogative 
in this particular, lly the force of this statute it was held, 
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that the party accused ought to be bailed upon bis habeas 
corpus, unless the crime alleged against him were not 
expressed with some convenient certainty. On the other 
hand, as parliament is not restricted by any statute, it is 
thought not to be under the same control. At this period it 
was understood, that neither house could imprison a minute 
beyond the termination of the session; but it appears, that 
subsequently the Lords have imprisoned for a fixed time. 

The House of Commons began to take cognizance of mat¬ 
ters connected with the returns of parliamentary writs, and 
the election of their members in the reign of Edward VI., 
but not before; and in the time of Elizabeth they claimed 
the right of discussing and adjudging all controversies 
respecting elections, which had heretofore been determined 
by the chancellor. Although this point was not conceded to 
them at that time, the queen having pronounced this a 
thing impertinent for them to deal withal, yet they appear, 
in the next reign, to have been in full possession of this 
privilege. 

In consequence of the abolition of the feudal tenures, a 
permanent kind of military force was now raised, called a 
standing army, of which it appears that this king had not 
more than to the number of 5000. 

The military force, which was necessary for the preserva¬ 
tion of the peace, and the internal defence of the country, 
was now called the militia, and was modelled much in the 
same manner as it has ever since remained, and not very 
materially different from what it had been, both before and 
after the Conquest. The assize in arms, in the reign of 
Hen. II., required, in imitation of the Saxons, that every 
freeman should be provided witli arms and be capable of 
using them. This law was not confined to those who held 
by military tenure, but extended to all citizens and sokemen. 
In the reign of John this assize was a little altered, and men 
were compelled to be sworn to it; and in the reign of ITemy 
III. commissioners were assigned to cause men to be sworn 
andassized to arms. This was followed by the statute of Winton 
in the reign of Edward L, which contained many additional 
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articles, and commanded that every man should be sworn to 
armour according to his goods and chattels. By this statute 
bows and other armour were appointed for the several classes 
of subjects, according to their estate and degrees, and con¬ 
stables were commissioned in their several parishes to array 
and exercise all the commons of the land. In the reign of 
Edward III. various regulations were made for the encou¬ 
ragement of the use of the bow, the favourite armour of the 
English; besides which it was enacted, that no man should 
be compelled to go out of his shire. This was confirmed by a 
statute in the reign of Henry IV., which very precisely 
defined the commission of array. The officer, now known 
by the title of I ami Lieutenant, is first mentioned in a 
statute of Edward VI., where the commissioner of array is 
designated by the name of Lieutenant. In this state the 
ancient militia of the kingdom remained until the reign of 
James L, when, in consequence of the repeal of the statute 
of Winchester, it became a question whether the king could, 
by his prerogative, appoint commissions of lieutenancy for 
military purposes. To set this question at rest the statute 
before mentioned was passed in the 12tli year of this king. 

In the statute of this king, which abolished military 
tenures, tenures in free or common socage, and in frankal- 
moigne, copyholds, and the honorary services of grand 
serjeanty, without the slavish part, as the statute observes, 
are expressly excepted. Socage tenure consisted altogether 
of a certain service ; this of course was now rendered in the 
shape of rent. Copyhold, the name by which the ancient 
tenure in villcnagc was now distinguished, had become 
divested of all its slavish incidents. Villcnage as a con¬ 
dition , had, owing to continual emancipation, altogether 
disappeared. Sir Thomas Smith, who lived in the time of 
Edward VI., informs us, that he never knew any villein in 
gross throughout the realm, and that very few villeins 
regardant were then existing. In llymer there is a commis¬ 
sion issued by Queen Elizabeth, in 1574, for inquiring into 
the lands, tenements, and other goods of all her bondmen 
and bondwomen in the counties of Cornwall, Devonshire, 
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Somerset, and Gloucester, such as were by blood in a slavish 
condition, by being born villeins in any of her manors, and 
to compound with all or any such bondmen or bondwomen 
for their manumission and freedom. After this time we 
hear but little of villeins, whose services were turned into 
rents payable by money. The last claim of villenage we 
read of in the records of our courts was made in the 15th 
due. T. By the ab.dirion of military tenures, the law of 
lauded property appears to have become very nearly the 


same as it was in the time of the Saxons, with such improve¬ 
ments as refinement and civilization naturally produced. 

As the law of real property was so amply treated of under 
the reign of Edward IV., what remains to be said on this 
subject may be compressed within a narrow coinpass. The 
most important principles of law had since then been deve¬ 
loped and established, and the language of law had become 
definite and fixed. What remains therefore to he said, 
relates principally to the explanation of such terms as were 
become current at this period, or soon after, and have been 
in use ever since. 

Remainders and reversions were a part of the feudal 
law r , and the law r of entails, which had survived the feudal 
system, and were as much discussed as ever. A remainder 
was now defined to be a residue of an estate in land, de¬ 
pending on a particular estate, and created together with the 
same. Remainders were said to be either vested or contin¬ 
gent. By a vested or executed remainder, was understood 
that whereby a present interest passed to some determinate 
person. A contingent or executory remainder, was the 
estate in remainder, which was limited to some uncertain 
person, or depending on some contingent event; as if A. be 
tenant for life, with remainder to B.'s eldest son (then un¬ 
born) in tail, this was a contingent remainder. Every 
remainder required that there should be some particular 
estate, which was said to support the remainder. When 
such a remainder was the subject of a devise by will and 
testament, it was called an executory devise. The subject 
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of contingent remainders and executory devises, became, 
from the number of new cases and minor points that engaged 
the attention of the courts, one of the abstruscst branches of 
legal learning. 

A reversion is described by Lord Coke to be the return¬ 
ing of land to the grantor, or his heirs, after the grant was 
over, which was a piece of old law that may be traced to the 
Saxons. A reversion was never created, like a remainder, by 
deed or writing, but arose from construction of law. 

When a greater and a less estate coincided and met in 
the same person, the less was then said to be drowned, or 
merged in the greater; as, if the fee came to tenant for 
years or life, then the particular estates were merged. We 
lind this term, merge, in Plowden, and afterwards in Lord 
Coke, and other books. The doctrine of mergers is another 
branch of legal learning which has occasioned some consi¬ 
derable discussion in our courts. 

The distinction drawn by Littleton, between title by 
descent, and title by purchase, was now confirmed by Lord 
Coke, and subsequent writers. Purchase, prrqtdsifin, was 
defined to be the “ possession of lands and tenements which 
a man hath by his own act and agreement which, in fact, 
comprehended every acquisition of land, except by right of 
blood; “ so that if,” says Lord Coke, “ I give land freely 
to another, he is, in the eye of the law, a purchaser.' 1 

As, by force of the statute in this reign, lands could no 
longer be transferred by a verbal contract only, deeds of con¬ 
veyance were now become matters of still greater considera¬ 
tion, and acquired the name of assurances, or common 
assurances, because they served to assure a man's estate to 
him. The two principal kinds of assurances were those 
which were made, by matter of deed, in pais, or in the 
country, that is, with all the notoriety formerly usual, such 
as feoffments, gifts, grants, leases, bargain and sale, &c. 
and those by matter of record, as fines, recoveries, and the 
like. To the account of deeds and conveyances already 
given, something may now be added. 
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A deed was defined to be a writing, sealed and delivered 
by the parties. The formal parts of* a deed were now, by 
tile wisdom of successive ages, established so as to convey 
the party’s meaning in the clearest, distinctcst, and most 
effectual manner, and were, therefore, become a part of the 
law : these were, 1. The premises, setting forth the number 
and names of the parties, with their additions, or titles, ii. 
The habendum and tenendum , the former of which, in par¬ 
ticular, serves to determine what estate is granted. 3. The 
reddendum , the stipulation or condition. 4. The clause of 
warranty. 5. The covenants or conventions, (i. The con¬ 
clusion ; containing the execution and date of the deed, and 
formerly the attestation of the clause hi is tea f ilm.s, for 
which were ^afterwards substituted the names of the parties 
and witnesses, signed by themselves, which is said to have 
commenced about the time of I''dward VI. 

The conveyances entitled to notice here are, uses, lines, 
and recoveries. 

After the statute of Uses, in the reign of Henry VIII. it 
was adjudged, that in conveying to a use, it w r as not always 
necessary that the use should be executed the instant the 
conveyance was made; but the operation of the statute might 
wait until the use should arise upon some future contingency. 
This was called a springing or contingent use. Also a use, 
though executed, might change or shift from one to another; 
as, if A. made a feoffment to the use of his intended wife 
and her eldest son, for their lives, upon the marriage, the 
wife took the whole use in severalty, and on the birth of the 
son, the use was executed jointly to them both. This was after¬ 
wards called a shifting use. Whenever the use limited by 
the deed expired, or could not vest, it returned or resulted 
to him who raised it, which was in aftertimes distinguished 
by the name of a resulting use. 

In conveying to uses, it has, since the abovementioned 
statute, become usual for the feoffor to reserve to himself, or 
to some other person, a power to revoke the uses declared 
in the feoffment, and to appoint the feoffees to stand seised 
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to other uses, which has since been known by the name of 
powers. 

Originally, uses and trusts meant the same thing, and the 
words use and trust arc both mentioned in the statute of 
Uses, so often referred to; but as the courts of law very 
soon after determined that there were uses, to which the 
statute did not execute the possession, they would take no 
cognizance of them, and accordingly they were taken up by 
the Chancery under the name of trusts; but with such qua¬ 
lifications, as to do away with the objectionable features of 
uses ; the trustee being considered merely as the instrument 
of the conveyance. 

A fine was now admitted, without dispute, as a bar to an 
estate in tail, by force of the statute in the reign of Henry 
VIII. To the levying of a fine belonged five things, 
namely, I. The original writ, for the most part a writ of 
covenant, sometimes a writ of mesne, for which a fine was 
paid, called the primer fine. 2. The licentia concordundi, 
for which another fine was paid, according to the ancient 
prerogative of the crown, called the king’s silver, or the post 
fine, to distinguish it'from the primer line. 3. The concord, 
or agreement itself. 4. The note of the fine, nut a Jin is, 
which was the brief or abstract made by the chirographcr. 
5. The foot of the fine, which contained the conclusion or 
cfleet of the fine. 

A fine might, in the language of former times, be either a 
fine, sur cognisance de droit, come ecu que it ad de son done, 
which was a fine upon acknowledgment of the right of the 
cognisee; a fine, sur cognisance de droit tantum , or upou 
acknowledgment of the right merely; a fine sur concessit, 
where the cognisor granted to the cognisee an estate de novo; 
and a fine stir done, grant et render , which comprehended 
the fine sur cognisance de droit come ceo, and the fine sur 
concessit. A fine, particularly the first kind, was a solemn 
conveyance, which bound parties, privies, and strangers. 
The parties were the cognisors and cognisees; the privies 
were the heirs general of the cognisor, the issue in tail, and 
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others, who must make title by the persons; who levied the c H A P. 
line; strangers were all other persons in the world except t 
parties and privies. Ciiau,.. II. 

After recoveries had been admitted to bar an entail, they Common 
were employed as a common assurance; hut retained all mwtv ' 
the forms of a regular proceeding, in which there were M\m. 
three persons, namely, the demandant, tenant, and vouchee. 

The demandant was he that brought the writ of pr(Tripe quod rw IS-mk 
red dot , who was the rccovcror; the tenant was he against 
wltom the writ was brought, who was termed the rceoveree, very, 
or the party suffering the recovery; and the vouchee, he Pigott nn 
whom the tenant vouched, or called to warranty, for the land ,tcm ' 17 ' 
in demand. A recovery, with a double voucher, was where 
the tenant vouched one who vouched another, called the 
common vouchee, from his frequently being so vouched; and 
a recovery with treble voucher, was where three were 
vouched. 

The jurisdiction of courts was now so defined and settled 
as to obviate the principal causes of dissatisfaction that had 
heretofore existed. 

The judicature of the council was much abridged by the Judicature 

«/ n y Of'the 

statutes in the preceding reign, by force of which it might 
not take cognizance of any matters that could be determined 
in the common-law courts. As to offences against govern¬ 
ment, its jurisdiction was now only to inquire, and not to 
punish ; so that a party committed by order of council might 2 Ilawk. P. 
have an habeas corpus the same as if committed by a com¬ 
mon magistrate. Hut the council still took cognizance of 
all matters respecting lunacy and idiotey; as also of all 
appeal causes from the colonies, and other parts out of the 
jurisdiction of this kingdom. Appeals likewise lay from the 
isles of Jersey, Guernsey, Sark, Alderney, and their ap¬ 
pendages, only to the king in council, and never by writ of 
error to the King’s Hen eh, because the courts in those 
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islands did not proceed by the same laws as our courts at p UI ( ,: 
Westminster. Hesides, these islands were not originally 7 Rep. Lu 
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parcel of the realm of England, hut parcel of the dominion 
of the crown of England. 

The judicature in parliament was now so modified as to 
adapt it to the state of all the other branches of judicature. 
The Lords, as before observed, took an active part in 
judicial proceedings at an early period, of which the rolls of 
parliament furnish ample testimony, from the reign of 
Edward II. In these rolls we read of numerous civil suits de¬ 
termined in parliament, between subject and subject, which 
in after times were considered as more fitted for the cogni¬ 
zance of the courts at Westminster. Rut still the practice 
of referring matters in the first instance to the adjudication 
of parliament, without obtaining the judgment of an inferior 
court, did not altogether cease; for we find that in this 
reign, in the well-known case of Skinner v. The East India 
Company, the Lords claimed an original jurisdiction, on the 
ground of ancient usage, in cases where the ordinary courts 
did not furnish a remedy. The Commons, denying this 
assumption, powerfully and successfully resisted the claim, 
which has never since been revived. 

Rut the appellate jurisdiction of the upper house, which 
rested on different grounds, was now confirmed, notwith¬ 
standing the Commons showed a disposition to call this also 
in question. 

The control exercised by parliament over the courts of law 
in former times is a striking feature in the history of our juris¬ 
prudence. A committee of parliament was, as before shown, 
appointed, in the reign of Edward III., for the prevention of 
delays in the inferior courts, in consequence of which, par¬ 
ties, who felt themselves aggrieved by such delays, petitioned 
the king and council, that a writ might issue out of 
Chancery, directed to the justices, to cause the record of the 
plea to be brought before parliament. Also for reversing 
erroneous judgments in the Exchequer, a writ was given by 
another statute in the same reign. 

Rut not only by the petition of the party were suits 
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depending in the courts below brought before parliament, CIIAP. 
but also the judges themselves made it a practice to take t 
the advice of parliament, and, as it should seem, in obedi- chab'l. II. 
ence to an express command. “Wc were commanded, 11 40 Ed :ir 
says Thorpe, “ by the council, that in case of any doubt, ^Ed.3. :to 
wc should not go to judgment without good advice. 11 There¬ 
fore he recommended them to refer to parliament, adding, “ as 
they will have us do, so we will, and not otherwise. 11 This 
slavish dependence on the part of those who ought to have 
been the interpreters of the law, was superseded by the more 
becoming practice of all the judges repairing to the Exche- :*7 Hen. 
quer Chamber, in order to deliberate on any cases of doubt 1J 
or difficulty ; since which period they have been usually con¬ 
sulted by the Lords in all points of law. Hut, in regard to 
writs of error at the suit of the party, they have, of course, 
continued to be brought since that period. 

The practice of appealing from the decree of the chancellor Williams’s 
to the House of Lords was not regularly introduced until 
this period, when we read of appeals; for by this name 
this proceeding, in regard to Chancery, was distinguished. 

The practice appears to have had its regular commence¬ 
ment in the reign of King James, when the maladministra¬ 
tion of the Lord Chancellor Bacon called for the animadver¬ 
sion of parliament. 

Although the attempt, on the part of the Commons, in the 
reign of Henry IV., to have a share in the judicial proceed¬ 
ings of parliament was not successful, yet we find that, in the 
reign of Edward IV., they had a voice in bills of attainder, as 
they had subsequently in bills of pains and penalties; besides Ktni. is & 
which, their power of impeaching was considerably enlarged t ! 
by a statute, which prevented the king's pardon from being 
pleaded in bar of an impeachment. It was also determined, 
in the case of Warren Hastings, that an impeachment 
should not be abated by a dissolution. 

The jurisdiction of the Chancery, which had long occa- ./*,; m action 
sioned much question and dispute, was finally established in " ,Hrt 

. . J „ ojl'haurny. 

the reign or King James, 111 consequence of proceedings 

2 m 2 
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which were set on foot by Sir Edward Coke, then chief 
justice of the King’s Bench. The point at issue at that 
time was, whether a court of equity could give relief after, or 
against a judgment at common Jaw. The case which called 
for the interposition of Chancery was one in which it was 
fully justified, if ever, in interposing its authority. A judg¬ 
ment having been fraudulently obtained in the King’s 
Bench, the injured party applied to Chancery, and obtained 
relief; upon which the court of King’s Bench proceeded so 
far, as that indictments were preferred against the suitors, 
the counsel, and even a master in Chancery, for incurring a 
pjrPH/uuh'f. The question being brought before the king, 
he referred it to the law officers of the crown, whose report 
was in favour of the court of equity. This report was con¬ 
firmed by the king with this declaration, ** For that it 
appertained to our princely office only to judge over all 
judges, and to discern and determine such differences as at 
any time may and shall arise between our several courts, 
touching their jurisdictions, and the same to settle and 
determine, as we, in our princely wisdom, shall find to stand 
most with our honour,” &c. This event happened during 
the chancellorship of Lord Ellesmere. 

After this period, the courts of equity and law acted more in 
concert, each co-operating in its way for the furtherance of 
the grand object, namely, the .administration of justice. The 
post of Chancellor having since been filled by men of the 
most distinguished talents, they have reduced their proceed¬ 
ings to a system, and raised this court very materially in 
public consideration. It is very evident that the court of 
Chancery was, at all times, well suited to the wants of the 
people. The Commons were, at an early period, well satis¬ 
fied with this court, so hmg as it kept within its jurisdiction, 
in aid or correction of the common law, and not in opposition 
to it. In the last reign, when all other extraordinary jurisdic¬ 
tions were, in compliance with popular feeling, abolished, not 
a single voice was raised against the Chancery. Asa further 
confirmation of this opinion, it may be added that the influx 
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of business in this court was always greater than what could 
conveniently he despatched by the judge presiding there. 
What the increase of business was in the time of King 
James, may be inferred from this circumstance, mentioned 
by Mr. Harrington, on the authority of Sir Edward Coke, 
that, in the time of Henry VI., no more than 400 subpoenas 
issued, one year with another, out of the court of Chancery; 
and that, in the time of James I., the number was not less 
than 30,000. 

This court had, as before observed, an ordinary and an 
extraordinary jurisdiction, lly its ordinary, or common-law 
jurisdiction, it had power to hold pleas of scire facias, for the 
repeal of the king’s letters patent, writs of partition, recogni¬ 
zances ackftowledged in Chancery, and also of all personal 
actions by or against any officer of the court; besides the 
power which it has at different periods received by acts of 
Parliament to take cognizance of different offences and 
causes. All original writs, commissions of bankrupt, of 
charitable uses, idiotcy, lunacy, and other commissions, issue 
out of Chancery, for which it is always open. An habeas 
corpus and prohibition may be had from this court in vaca¬ 
tion ; as also a subpoena to compel witnesses to appear in 
other courts, when they have no power to call them. 

As this court never adopted the trial by jury, it never 
tried any issues on the common-law side, but the lord chan¬ 
cellor or lord keeper used to deliver the record propria 
maun into the court of King’s Bench, there to be tried. 
Erorn this court a writ of error lay into the King’s Bench, 
but as the legal business of Chancery declined, these writs 
of error became of rare occurrence. The last on record 
is said to have been brought in the reign of Elizabeth. So 
little was this writ known or remembered in the reign of this 
king, that Lord Keeper Guildford is said to have maintained 
that no such writ lay. 

The equitable jurisdiction of this court, although proba¬ 
bly of later date, was of incomparably greater importance. 
It was now admitted, without dispute, to extend to all mat- 
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tors of covin, accident, and breach of confidence ; to covin, 
tlmt is to say, to all frauds and deceit for which there was 
110 remedy, or not so efficient a one at law ; to accident, as 
when a servant, an obligor, or a mortgagor, was sent on a 
certain day to pay a sum of money and was robbed; to 
breach of confidence, which, on the introduction of uses, 
was the principal business of this court, and at the period 
we are now treating of, as well as hereafter, formed a con¬ 
siderable branch of the Chancery business under the name 
of Trusts. 

The manner of conducting a suit in equity was, in many 
particulars, different from that of a suit at law. It was 
commenced by a hill, couched in the style of a petition, 
because it was at first addressed immediately to the king in 
Chancery. This bill answered to the declaration in the 
common-law courts, and was called an English hill, to dis¬ 
tinguish it from the proceeding on the common-law side, which 
was in Latin. The bill was followed by the process of sub- 
pirna before mentioned ; and in the case of a peer, first by 
a letter missive, written by the lord chancellor or lord 
keeper, and afterwards, if this was not attended to, by the 
writ of subptrna. If the defendant did not appear, or dis¬ 
obeyed any of the orders of the court, lie was said to be in 
contempt, on which issued a writ of attachment in the nature 
of a capias; and if the sheriff returned a nan inventus , 
there was awarded successively, a writ of attachment with 
proclamation, and a commission of rebellion, and lastly a 
serjeant was sent out to take the defendant. 

When this process failed, in compelling the appearance 
of the defendant, it was held at one time, that the chancel¬ 
lor could go no further, for that he could only bind the 
person and not the land. Such at least appears to have been 
the opinion of the common-law courts for a long time, which 
made it a matter of difficulty for the chancellor to enforce 
his decrees. To remedy this inconvenience it is said, that 
Sir Nicholas liacon, who was lord keeper in the reign of 
Queen Elizabeth, introduced the practice of sequestration. 
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sofar at least as to sequester the thing in demand; and after CHAP, 
the power of this court was established, it became usual to 
seize by sequestration all the defendant’s personal effects, VRI 
and the profits of his real estates, and to detain them subject ^ 
to the order of the court. «»p»* 

Another peculiarity in the proceedings of this court was 
the bill of discovery, by which a party was compelled on 
oath to discover all matters within his knowledge, which, 
though concealed, was binding in conscience. Of this bill Eq. Ah. 
the first mention appears to have been made in this reign. ubl supra ' 

The mode of trial in this court was, according to the 
course of the civil law, by means of interrogatories admi¬ 
nistered to witnesses, whose depositions were taken down in 
writing. The court was also armed with powers for pro¬ 
curing evidence which are unknown to the common-law 
courts. 

If, in the course of a suit, any new matter arose which 
did not exist before, the plaintiff might set it forth in a sup¬ 
plementary bill; and when the suit was abated by the death 
of any of the parties, it might be renewed by a bill of 
revivor; also a bill of review might be had, where error 
appeared on the face of the decree, or by special leave of the 
court, upon oath made of the discovery of new matters or fresh 
evidence. Appeals from the Chancery were made by petition j{ t . amt Vj, 
to parliament, and not by writs of error, as upon judgments ()r<1 - in 

i Chanc. 1 ■ 

at common Jaw. 

The judgments of this court were, in the royal style, 
denominated decrees, which might be either final or interlo¬ 
cutory. 

The officers of this eourt derived their names and office 
from the original common-law business of framing and scal¬ 
ing writs. They were all designated by the general name of 
clerieus, clerk, because the whole business of Chancery was 
in the hands of the clergy. There were different ranks and 
degrees of these clerks, according to the part which they 
took in making out the writs, as the vlerici de prima forma , 
or de primo gradu , whom Fleta calls collaterals cl socii 
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Cancellurii, who assisted the chancellor in the framing of 
writs in conahuili cam, on the stat. Westm. 2. 13 lid. 1. 
These were likewise called at that time prcrcep tores, and since 
commonly masters, of which the master of the rolls was the 
chief. Under these were the ctcrici dc seeunda fomui, or 
clerks of the course, as they are called in the statute of West¬ 
minster, from thence afterwards called cumitores, cursitors ; 
their business was to make out the common writs, which from 
them were called hrevla de cursa, to distinguish them from 
the brer} a magistral in, which were framed by the mas¬ 
ters. To these masters was probably first applied the name 
of counsellor, which lias since been indiscriminately used 
for all barristers. They were so denominated, because they 
were of the council of the chancellor and acted as his 
assistants. In the reign of King James I. it was deter¬ 
mined, that the eleven masters should have precedence of 
sevjeants. 

When the Chancery became a regular court of equity, it 
was the proper business of the masters to examine and report 
as to the sufficiency of answers and examinations, the perti¬ 
nency and scandal of bills and depositions, &e. and the taking 
of accounts, &c.; after which it became the practice to refer 
pleas and demurrers to them, and the chancellor made his 
decree on their report; but these delegations and reference s 
to the masters were restricted in the reign of King James, 
when the masters were no longer allowed to hear and deter¬ 
mine, but only to report, as we learn from the speech of Sir 
Francis Racon to the court in 1611. 

What share the muster of the rolls had in the equitable 
jurisdiction of the Chancery, was for some time a dis¬ 
puted question. lie seems to have sat in the place of the 
chancellor during his absence beyond sea, as early as the 
reign of bid ward I., when a privy seal was ordered to be 
made out to deliver-the king’s great seal into the clerk of the 
rolls's hands, charging him to occupy it in the execution of 
all things of right and course of conscience until the chan- 
cclloTs return. In subsequent reigns there arc similar 
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examples, where the master of the rolls was intrusted with 
the seal for the purpose of sealing writs; hut it appears, 
that in some of these eases the other masters w T cre also 
employed with him in the keeping of the seal. Besides, 
they had commission to act in matters, according to the form 
of the common law, in the absence of the chancellor, but 
the custody of the seal is supposed not to have conferred 
upon the commission any of the judicial power of the chan¬ 
cellor to hear and determine causes in Chancery. Nor are 

mf 

there any traces of an cquitable jurisdiction exercised by the 
master of the rolls, except as an assistant to the chancellor, 
before the reign of Ilenry VIII., when the commission 
before mentioned was given to the master of the rolls, which, 
though prdnounced by Lord Coke to be unlawful, yet served 
as the groundwork of future commissions to the master of 
the rolls, as in the subsequent reign, when Lord Southamp¬ 
ton gave a commission to Sir Richard Southwell, master of 
the rolls, and other masters in Chancery, to hear and deter¬ 
mine all causes in his absence, with a proviso, that all 
decrees should he presented to the chancellor to be signed 
before they were enrolled. 

During the vacancy of the seal after Sir Christopher 
Hatton's death, a commission was given to the lord treasurer 
and others of the privy council for the custody of the seal, 
and also a commission to Sir Gilbert Gerrard, master of the 
red Is and other masters, for hearing and determining causes 
in Chancery. Owing to the increase of business, this com¬ 
mission was enlarged and became a general commission; 
likewise, in process of time, the names of the other masters were 
sometimes omitted in the commission which had been here¬ 
tofore inserted, which gave rise to the practice of the master 
of the rolls making decrees alone. In the time of this king 
Lord Keeper North decided, that the master of the rolls 
could not, by his commission, make a decree without the 
assistance of two masters; nevertheless we find, that subse¬ 
quently the master of the rolls did make decrees alone, and 
that they were drawn up with the style of the master of the 
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rolls only, at the top of the margin of such decree. To set 
this question at rest, respecting the jurisdiction of the master 
of the rolls, it was declared by a statute in the reign of Geo. II., 
that all orders and decrees by him made, except such as, 
by the course of the court, vv'erc appropriated to the great 
seal alone, should be deemed to lie valid, subject neverthe¬ 
less to he discharged or allowed by the lord chancellor, and 
not to be enrolled until they were signed by his lordship. 
The master of the rolls is styled in his patent “ clericus 
parvn* bagic, custos rotulorum,” &c. He is called clerk of 
the rolls, in the statute of Richard II., and also by For- 
tescue; but in the stat. 11 Hen. VII. c. Ill, he is styled 
master of the rolls. 

Resides the masters in ordinary, there were also masters 
extraordinary, of whom mention is made in an order in 
Chancery by Sir Christopher Hatton. Ry this order, mas¬ 
ters extraordinary were restricted from doing any thing 
belonging to a master in Chancery, within three miles of 
London and the suburbs; which, by a subsequent order in 
Lord Clarendon’s time, was extended to the distance of 
twenty miles from London. Their principal business was, 
and is, to take affidavits. 

The court of King’s Rcnch received considerable acces¬ 
sions to its criminal jurisdiction, by the abolition of the Star 
Chamber; after which it became the supreme criminal court 
of the kingdom, the Cnatos Morum. The justices of this 
court are the sovereign judges of gaol-delivery, and of oyer 
and terminer; also conservators of the peace throughout the 
whole realm, and supreme coroners of all England. Its 
jurisdiction was so high and transcendent, that it suspended 
the powers of all justices of oyer, terminer, gaol-delivery, 
and of eyre, in the county wherein it sat, during the time of 
its sitting, so that all proceedings commenced before any 
such justices, during such time ceased. It likewise kept all 
inferior jurisdictions within their proper bounds, and indict¬ 
ments from all inferior courts might be removed thither, as be¬ 
fore observed, by certiorari, and tried cither at bar or at Nisi 
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Prius. Although this court usually sat at Westminster, 
yet it had not lost its ambulatory property, but might 
remove with the king wherever he thought proper, as hap¬ 
pened in this reign, when it removed to Oxford, on account 
of the sickness in 16()5 

All criminal pleas were heard in this court, on what was 
called the crown side or the crown-oflice, to distinguish it 
from the plea-side, where all civil pleas were heard. This 
court had an original jurisdiction and cognizance of all 
actions of trespass, or other injuries, alleged to be committed 
vi at arm is, as also actions for forgery of deeds, maintenance, 
and the like, for which, though criminal in their nature, the 
action was brought for a civil remedy. Of this description 
were also tile actions for adultery and seduction, which, soon 
after this period, began to be brought in this court, in con¬ 
sequence of the jurisdiction of the ecclesiastical courts having 
become too feeble to afford relief to the suitors by the punish¬ 
ment of the offenders, as had heretofore been the case. 

Of the accessions which the court of King’s Bench gained 
to its civil business, by the surmise that the party was in 
the custody of the marshal, has already been stated ; but it 
appears that a statute in this reign, which required that the 
true cause of action should be expressed in the body of the 
writ or process, by which a party was held to bail, would 
have ousted the King’s Bench of all its jurisdiction over 
injuries without force, if the officers of that court had not 
added to the usual complaint of trespass, a clause with an 
ac etiam , that is, the defendant was required to answer the 
plaintiff of a plea of trespass, and also to a bill of debt. 
Besides this original jurisdiction, this court took cognizance 
of civil suits, when removed by writ of error from the Com¬ 
mon Pleas, as also from the court of King’s Bench in Ire¬ 
land; but this latter part of their jurisdiction has been since 
abridged by statute. 

Although all civil actions between subject and subject, 
which concerned the right of freehold, or the realty, and 
also all personal actions, were the proper object of the juris- 
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diction of the court of Common l'lcas, yet, as the court of 
King's Bench had, in most of them, indirectly a concurrent 
jurisdiction, the latter had the advantage over the Common 
Fleas, whose originals were fineable, and the process not 
so expeditious. On this account the King’s Bench carried 
away so much of the business of the Common Fleas, that 
the latter are said to have procured the abovementioned 
statute to he passed, with a view of stopping the career of the 
King’s Bench. "When they found themselves foiled in this 
attempt, they also had recourse to the same expedient, of 
inserting the clause nr rtlam hU/a\ &c. in their writs of 
r/ausnm fregit, upon which a capias lay. This practice is 
said to have been introduced by Lord Guildford, when he 
presided over the Common Fleas. 

The court of the Constable and Marshal, or the Court of 
Chivalry, as it was now called, although not expressly 
abolished, had fallen almost entirely into disuse. When the 
office of constable ceased to be hereditary, there seemed to 
be no disposition to revive the appointment, for neither the 
jurisdiction of the court, nor the proceedings therein, were 
much favoured in law. When chief justice Fineux was 
asked by Henry VIII. what was the power of the constable, 
lie declined answering, and alleged as his reason, that it 
belonged properly to the law of arms, and not to the common 
law. It was probably this feeling that led to the statutes 
before mentioned in that king’s reign, that furnished a means 
of bringing offenders to justice in the ordinary course of law, 
for crimes committed out of the realm. 

After the post of high constable ceased to be hereditary, 
the carl marshal continued to hold his court without the con¬ 
stable, during the reigns of Henry VIII., Elizabeth, and 
James I., with the concurrence of the common-law judges ; 
but in the preceding reign it was strongly insisted on, and 
became at length an established doctrine, that the carl 
marshal should not hold this court in appeals of a capital 
nature. 

As to the civil business of this court, that had, owing to 
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the feebleness of the jurisdiction, fallen almost entirely CHAP, 
away, as the court had no power to enforce its judgments v 
cither by fine or imprisonment. Chaki,. ii. ■ 

The court of the Constable and Marshal being restricted Ilalu ’ s uj st . 
from intermeddling with ally thing determinable by the Cum. La*, 
common law, they could not, even in suits that lay within 
their jurisdiction, give damages against the party convicted 
before them, and at most could order reparation in point of 
honour; neither could they, as to the point of reparation in 
honour, hold any plea of words or things, wherein the party 
was rclievablc by the courts of common law. 

We have seen that in matters of contracts made in foreign Anii\i*.-’77. 
parts, the courts at "Westminster had adopted a device, in 
order to draw such causes to themselves. 

The office of earl marshal, which still exists, and is 
hereditary in the family of the Duke of Norfolk, has, since 
that period, been confined to the adjusting armorial ensigns, 
determining the rights of place and precedence, marshalling 
and conducting coronations, marriages and funerals of the 
royal family, and proclaiming war and peace. 

The administration of military justice was, as before oh- Conm /ob¬ 
served, committed to the constable and marshal, who pro- , .... 

7 _ _ i Gro'.i s Mil. 

sided as judges, assisted by some civilians, who tried and Ami.|. ii. 
punished all offences, according to the law's and ordinances 
then in force. Sometimes military offences of great magni- s 1H -d. :,n-j 
tude, or committed by persons of great rank, were tried and 
determined in parliament, of which there arc examples in Ann. 
the reign of Henry II. and his successors. When the court 11,< n ‘ " 
of the Constable and Marshal declined, commissions was 
granted to the commanders, who were entitled Lieutenant- 
Generals, and if peers Lord Lieutenants, which contained a 
clause, authorizing them to enact ordinances for the govern¬ 
ment of the army under their command, and to sit in judg- Cr^r. co 
ment themselves, or appoint deputies for that purpose, who 
constituted what was then called a council of w'ar, wherein 
officers, not below the rank of a count or colonel, bad a right 
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t« sit as assessors. The presiding officer was styled Presi¬ 
dent of the High Court of W ar. 

Towards the latter end of king James's reign, and the 
beginning of that of his successor Charles I., commissions of 
this kind were very frequent, wherein it was directed that all 
controversies between soldiers and their captains, and all 
others, were to be tried in a council of war. 

At what precise period courts martial, according to their 
present form, were introduced, it is not easy to ascertain. 
They arc mentioned in the ordinances of war of king 
James II. A.I). lfiRG, with the distinction of general and 
special courts martial. After the revolution, the fonn and 
powers of courts martial were defined by an act of parlia¬ 
ment, called the Mutiny Act, which, though temporary, has 
been renewed every year. 

The ancient court of the Steward and Marshal was now 
known by the name of the Marshalsea; the jurisdiction of 
which appears to have remained unaltered. Rut another 
court was erected by letters patent in the preceding reign, 
called the Curia Palatii , or Court of the Palace, which had 
power to try all personal actions, as debt, trespass, and the 
like, between party and party; the liberty whereof extended 
twelve miles round Whitehall, which court has survived to 
the present period, notwithstanding its legality has been 
called in question. 

Among the new actions entitled to notice at this period, 
that of libel claims the first consideration. 

Libel, in Latin libcllm, a little book, was employed by 
the Romans to denote any declaration or indictment delivered 
by an accuser to the pretor, in open court, whence it is used 
in a similar sense in our ecclesiastical courts. Libalii also 
denoted the written messages of the emperors and great men, 
painted exhibitions, and memoranda of malignant pasqui¬ 
nades on the characters of individuals ; in which latter sense 
it was also called in the law of the Twelve Tables, carmen 
famasnm, and was pronounced a capital offence; but the 
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rigour of this l«aw was mitigated in aftertimes, and the c if A P. 
punishment reduced to exile, fine, or legem tatUmvs , that is, XXX11I ' / 
the infliction on the libeller of the same punishment as would r ’ , r 
have been inflicted on the party libelled, if found guilty of 
the things laid to his charge. Of this species of personal 
injury there were naturally but few examples in the early 
period of our history, when the art of writing was but little 
cultivated ; yet we learn from llracton that it formed a part 
of our jurisprudence in his time, and was reckoned by him 
among the placita corona 1 ,: u Eit autem injuria non solum limit. f«>l. 
cum quis pugno percussus fuerit, verberatus, vulneratus, vel 
fustibus ca'sus, verum cum ei convitium dictum fuerit, vel de 
eo factum carmen famosum.” IIow closely this corrc- Inst. l. 4. tit. 
sponds with the imperial law maybe gathered from the words 
of Justinian, “ Injuria autem committitur non solum cum 
quis pugno pulsatus aut fustibus ctesus, vel etiam, verbe¬ 
ratus erit sed, &c. &c. vel si quis ad infamiam alicujus 
libcllum aut carmen, aut historiam scripserit, composuerit, 
ediderit, dolore malo fecerit, quo quid corum fierit.” 

Although Bract on’s description of the offence is evidently 
taken from Justinian, yet there is no doubt but that this point 
of law had been adopted by us ; for Lord Coke cites, from Co. :» Inst, 
records in the reign of Edward III., two cases of libellous ^ 
letters, written and sent, where the parties were indicted in 
the King’s Bench, and found guilty; in the latter of the 
two cases, the defendant was sentenced to be committed to 
the custody of the marshal, and to find six securities for his 
good behaviour. Before the introduction of printing, inju¬ 
ries affecting the good name of persons, or the public peace, 
were, for the most part, committed by means of words 
spoken, of which, as before observed, both the common and Ante, 
the statute law furnished remedies. The spiritual courts 
took cognizance of defamation in common cases, unless any 
temporal damage ensued which would support an action with 
a per qnod % that is, by which the plaintiff* could show some 
special loss occasioned by the words used. Actions of slander Finch. I<. 
were usual in the cases of common persons, besides which, there ’ 
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is also frequent mention of the action called scandalum mag- 
, no turn, founded on the stat. Westm. 1 Ed. I. and stat. 2 and 
12 Ric. II. where words were spoken in derogation of a peer, a 
judge, or other great officer of the realm, which differed 
from other actions of slander, as it was guided by no such 
fixed rule, but was altogether at the discretion of the court 
to determine what was derogatory to the high character of 
the person of whom it was spoken; for what would not be 
actionable in a common case, might, in the other case, be 
looked upon as a grievous injury. 

When, by the invention of printing, a more formidable 
means of injuring individuals, and disturbing the public peace, 
might be employed, the law of libel became more nicely defined. 
The first adjudication of this kind was given in the case of I*. 
1\, in the Star Chamber, K. T. 3 Jac. I. The libel condemned 
was a satirical ballad upon an archbishop, who was then 
dead, and likewise his successor, on which occasion the fid- 
lowing points were resolved: 1. That a libel against a 

magistrate deserved a severer punishment than one against a 
private man; this was in conformity with the common law. 
2. That though the person libelled was dead at the time of 
the making tins libel, yet it was punishable. 3. That a 
libeller, called famosus defmnntnr, might be punished by 
fine or imprisonment; and, if the case were exorbitant, by 
the loss of cars. 4. It was not material whether a libel was 
true or false, nor whcthfcr tlic party libelled were of good or 
ill fame, which was agreeable to the civil law. 5. If one 
finds a libel composed against a private man, the finder may 
either burn it, or presently deliver it to a magistrate; but if 
the libel concern a magistrate, or other public person, he 
ought presently to deliver it to a magistrate, which is also 
agreeable to the rule of the civil law. 6. A libel might be 
in scriptis ant sine svriptis. 1, In scriptis verbis et canti- 
Imis: 2 Trad'd kmc: 3, Sine script is, i.e. s ignis, &c.; as 
by drawing a picture, or raising a gallows before a mans door. 

When the writ of eject tone firm a*, came to be regularly 
employed as :t method of trying titles to land, the action was 
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designated by the name of ejectment. In such cases it 
became the practice for the party interested in trying the 
title to seal a lease to some third person or lessee, which 
indicated the right of possession or entry. The lessee then 
continued in possession until he was ousted by some person 
appointed for this purpose, called the casual ejector. To 
avoid the formalities of making an actual lease, entry, and 
ouster, it began about this period to be the practice of sup¬ 
posing all these things to be done for the bare purpose of 
trying the title. 

The substitute for the action of detinue, which was first 
mentioned in the reign of Henry VIII., became very soon 
after familiarly known by the name of an action snr tracer 
et conversion, that is, an action of trover; because the de¬ 
mand was grounded upon the supposed trover, or finding by 
the defendant, of the thing demanded, and converting it to 
his own use. This action being found to have advantages over 
that of detinue, it was extended to many more cases at this 
period than it had been heretofore. The fact of finding 
was held to be immaterial, provided there was evidence of a 
conversion; and the bare refusal to deliver a thing up on 
demand, was held to be sufficient evidence. 

The action of assumpsit was now become so general, that 
it almost superseded the action of debt, which was principally 
confined to debts upon specialty, or for rent upon lease. 
In former times it was doubted whether this action would lie 
on a promise made to a wife, but it was decided in the 
affirmative, in the reign of Henry VIII.; it was not, how¬ 
ever, decided until the reign of Philip and Mary, that an 
assumpsit should lie against executors. These two last 
actions have been more especially preferred, because no law 
wager is admitted in them. 

The proceedings in courts were now reduced to great 
form and order, nearly the same as they have ever since 
continued; and the language of the law was so settled, that, 
with the exception of some few additional terms, it has 
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undergone no change. There are examples extant, even 
from the time of Henry VI., of the orders and rules by 
which the business of the court was regulated. These, 
while they were merely verbal, were afterwards known by 
the general name of orders, to distinguish them from rules, 
which were the orders drawn out in form; so, likewise, the 
application of counsel during the progress of a suit, was 
designated by the name of motion. 

In proportion as the courts grew more methodical in their 
proceedings, so were they enabled, from time to time, to 
make such alterations in their orders, as tended to improve 
the administration of justice. In this reign they made a 
rcvisal of their orders, for the purpose of abridging the pro¬ 
cess, and doing away with many superfluous formalities, that 
were burdensome to the suitor, such as the old forms of 
attachment and distringas , special originals, making out and 
filing originals, and a number of other matters of u like 
nature. 

The different ways of commencing a suit in the different 
courts, though grounded on the practices of old times, yet 
were not then so nicely defined as they had been since. 
The King’s Rench and Common Pleas usually commenced 
an action by an original writ, simply called an original, 
except when it was at the suit of attornies, or oflicers of the 
court, when it was begun by attachment of privilege, or 
when it was against oflicers of the court, and was begun by 
bill. Besides, it was now very usual for the King’s Bench 
to commence suits by a peculiar process, called, from the 
county where the court usually sat, a bill of Middlesex; or, 
when it sat in Oxfordshire, a bill of Oxford. The Common 
Pleas likewise was also in the practice of commencing suits 
by a capias quarc clausum fregit , founded on a supposed 
original, for this court could not originally commence any 
suit without an original (except in the case of its own 
officer), for it was the original which gave it jurisdiction. 
But partly to avoid the fines wdiieh, .according to the old 
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law, were paid on originals, and partly to bring it nearer on 
a level with that of the King's lien eh, it had adopted this 
mode of commencing a suit. 

The proceedings in the Court of Exchequer were com¬ 
menced mostly by subpoena, as in the Chancery, except at 
the suit of its odicers, when they were begun by a capias of 
privilege, or against its officers, when they were begun by 
bill; or, in the case of persons having privilege of parliament, 
when they were begun by venire farias ad respondrndum. 
The writ quo minus, which properly lay for the king's 
debtor, was, by a fiction of law, employed so as to enable 
this court to hold common pleas, contrary to the intention of 
the statutes made on this subject. 

Before oral pleadings went altogether out of practice, the 
prothonotarics, or officers of the respective courts, took down 
all the acts from the return of the writ: thus in all actions 
where the first process was by summons, they took notice of 
the summons, and said “ C. D. summonitus fuitand when 
the process was by attachment, they said “ (\ L). attach i- 
atus fuit ad respondendum ; v> and so on throughout, a prac¬ 
tice which was derived from the days of Braclon. For this 
purpose they had different rolls, as the Imparlance Boll, 
and the Plea Boll, &c. from which the Nisi Prius Boll was 
transcribed. As the business of the courts increased, and 
attornies began to grow expert in practice, they used to 
bring their pleadings drawn upon paper, which might be 
entered as occasion served. At what precise period oral 
pleadings ceased is not known, but wc know that paper 
pleadings were established in the time of Sir Matthew Hale, 
who complains of them, on account of their having occa¬ 
sioned the pleadings to be so prodigiously long: a com¬ 
plaint which has ever since been loudly expressed. 

After the practice of paper pleadings was regularly esta¬ 
blished, appearance was not made in person, but by a short 
note of the attorney, which was entered with the filacer of 
the county where the action was brought, and was now or 
very soon after, called entering appearance. So, likewise, 
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when profert of a deed was made, instead of producing the 
deed in court, it became usual for the attorney by whom the 
oyer was demanded, to call on the party, and desire him to 
bring the deedyaand give a copy of it it* required. 

The modes of trial which were partially in use at this 
time, were the trial by record, by certificate, by inspection 
or examination, by witnesses, by battle, by law wager, and 
by jury, all of which, except that by inspection, have been 
already explained. The trial by record had now acquired 
such importance, that whenever an issue of this kind hap¬ 
pened, it was the only legitimate means of ascertaining the 
truth. A record, observes Lord Coke, is a monument of 
so high a nature, and importeth in itself such absolute 
verity, that if it be pleaded that there is no such record, it 
shall not receive any trial by witness, jury, or otherwise; but 
only by itself. The trial by certificate of the bishop had, 
for reasons already pointed out, fallen considerably into dis¬ 
use ; but it was, and still is, applicable to the issue of ne 
ungues decouple en loial matrimonie , and in other cases not 
of an ecclesiastical nature. Of the trial by inspection, or 
examination, I have met with no mention in our early 
writers by that name; it was perfectly in conformity with the 
ancient modes of proceeding. This species of trial was 
resorted to in cases where the matter in question was an 
object of the senses, by the help of which the judges might 
form their own conclusion, as in an issue upon the infancy, 
the court would decide by an inspection of the party, 
whether he was of full age or not; which case, however, it 
is worthy of remark, was, in Glanvillc’s time, decided by a 
jury of eight. The trial by witnesses, so much in use in 
former times, was now confined, in the opinion of Finch, to 
the single case of an issue in a writ of dower, where the 
tenant pleaded that the husband was dead; this might, for 
the sake of expedition, be tried by witnesses, examined 
before the judges. Lord Coke says, it might also be used to 
try whether the tenant in a real action had been summoned, 
and in some other cases. The trial by battle, which had 
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existed by sufferance for so many centuries, was on the point 
of being abolished, by an act of the legislature, in the reign 
of James I., as it had passed the ITousc of Lords, and was 
sent down to the Commons. There arc very few examples 
of wager of battle on record, and in most of these the battle 
was never actually fought. In an appeal brought by the 
Duke of Hereford, against the Duke of Norfolk, the com¬ 
batants were separated, by the king’s command, just as they 
were about to engage, and both banished the kingdom ; the 
appellee for life, and the appellant for ten years. The last 
instance of wager of battle, in an appeal of treason, was in 
the 6th year of Charles I., when the court of the Constable 
and Marshal was held by the Earl of Lindsey and the Earl 
of Arundel.; which was terminated by the king's superseding 
his commission. In this same reign, a trial by battle, in a 
writ of right, was commenced; but when the two champions 
were in the lists, an error was found in the record, and the 
parties were not permitted to join battle. The king, in this 
instance, had previously, by an order in council, referred it 
to the judges, to consider how it might be avoided, and 
declared that, if justice could be done in no other way, he 
would consent to the trial by duel. 

Wager of law, a trial of nearly as great antiquity as the 
former, appears to have been, in the time of Lord Coke, as 
much in use as ever, if we may judge by his ample manner 
of treating the subject; but being at all times limited in its 
application, it naturally fell into disuse when the actions in 
which it was applicable fell away. Thus an action of debt, in 
which law wager was allowed, was now superseded by an 
action of assumpsit; so, likewise, an action of detinue, by 
that of trover; and an action of account by a bill filed in 
equity. 

The last, and most favoured of all the modes of trial, had, 
as may be seen from different parts of this work, been 
making its way so effectually as almost to supersede every 
other species of trial. In many cases where the above- 
mentioned trials arc applicable, it has since been in the dis- 
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cretion of the court, if they were not satisfied, to refer the 
matter in question to a jury. No subject, as may be seen, 
engaged the attention of the legislature more than that of juries, 
iu order to render them efficient in the administration of justice. 
In the early institution of this trial, great apprehensions were 
entertained of their integrity; wherefore, in civil matters, 
they were subjected to an attaint, and, in criminal matters, 
they were altogether under the direction and control of the 
court, which considering the description of persons that could 
then be found to constitute a jury, was probably needful. 
The punishment by attaint having been found ineffectual, not¬ 
withstanding the alterations made by statute, it had for some 
time gone out of use. Sir T. Smith, who lived in the reign of 
Edward VI. speaks of its disuse in his day, and ascribes it to 
the reluctance which men felt to inflict so severe a punish¬ 
ment on their neighbours. To obviate these inconveniences, 
it was now become the practice to set aside the verdict and 
grant a new trial, in all cases where it appeared to the court 
that it would best meet the justice of the ease. When 
juries were first employed in criminal matters, it was not an 
unusual thing to award a venire de novo, when the jury had 
eaten or drunk, or committed any gross irregularity in giving 
their verdict; but afterwards it became a maxim in law, that 
a man .should not be compelled to answer twice for the same 
offence. As the same objection did not operate in civil suits, 
the practice of granting new trials, though at this period 
fluctuating and irregular, became in process of time esta¬ 
blished. 

In former reigns, we read of frequent instances of severity 
practised upon jurors for giving verdicts contrary to the 
opinion of the judges; but it was held in this reign, in the 
case of Bushel, a juryman, who was imprisoned for giving a 
verdict of acquittal on the trial of l'enn and Meade, that 
jurymen were not punishable for the verdict which they 
gave. 

We have seen that, in the reign of Richard II., the 
practice of laying the venue at the pleasure of the parlies 
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was restricted by a statute; in confirmation of which, a 
statute, in the reign of Henry IV., directed attomics to be 
sworn that they would make no suits in a foreign county. 
The eour's acting up to the spirit of these statutes, made a 
severe rule against attomics who offended in this particular. 
They likewise, at an early period, allowed a wrong venue to 
be pleaded in abatement of the writ, even before the plaintiff 
had declared ; but, as this course of proceeding was attended 
with delay, they at length thought proper to exercise their 
discretion, and change the venue, on motion, whenever it 
appeared most likely to further the ends of justice. 

The ancient principles of the criminal law were now in 
two or three points modified. The killing a man, according 
to Staunforde, was either justifiable se dqfendendo , or per 
infortunium , which he explains after the manner of Brac- 
ton; if it was not cither of these, then it was voluntary and 
felonious homicide, the more heinous kind of which was 
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murder, and the less heinous chance medley. Murder, 
according to the old law, signified a secret killing; but it 
had, long before this time, been held to be a killing with 
malice prepense, or forethought. Manslaughter, another 3 i ns t. 
species of voluntary homicide, was the killing without malice 55, 
or forethought, which was also a felony; but by a merciful 
construction of the statutes, in the reigns of llenry VIII. and 
Edward VI., was held to be felony with benefit of clergy. 

Involuntary homicide, or homicide per infortunium , was 
described as in former times, but that species of it, namely, 
homicide se defendendo , was now relieved from the forfeiture Staunf. 18. 
to which the party, though proved to have done the deed in 
pure self-defence, was formerly subjected. Ilobbcry was Staunf. 27. 
defined by Staunforde, according to the old law, to be the 
taking any thing from a person feloniously, though the 
thing taken was not worth a penny; but by a later writer, the Co. :i Inst, 
putting in fear was said to be an essential ingredient in the M: ' 
offence, and has ever since been so considered. I n the reign 


of Edward VI. burglary was held to be the breaking into a Bm. Cor. 
house by night only, which is the first instance on record, 10j ’ 
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where the time of committing the act entered into the 
nature of this offence. Larceny at common law remained 
the same as it had been from the time of Edward IV., but 
it had received numerous accessions by statute. 

It has been said that banishment was a thing unknown 
to the common law, and that it was first introduced by the 
legislature in the reign of Queen Elizabeth ; but it is worthy 
of observation, that Eracton speaks of exile as an ordinary 
punishment in his day. By the statute of Elizabeth it was 
enacted, that such rogues as were dangerous to the inferior 
people should be banished the realm. And by a statute in 
this reign the judges were empowered to sentence to death, 
or to transportation to the colonics of North America the 
moss troopers of Cumberland. This appears to be the first 
statute in which transportation is mentioned. 

It has already been stated, that among the exercises which 
were appointed for the use of the students, that of reading 
on the statutes existed at an early period; the object of 
which was to explain the construction to be put upon new 
statutes, a practice that must have been of great utility 
before the introduction of printing. It appears, however, 
to have ceased in this reign with Lord Keeper Guildford, 
who is said to have been the last that kept his public reading 
in the hall. The expensive entertainments, which the 
readers were obliged to give, was probably one cause of the 
discontinuance of these readings. Another sort of exercise 
in the inns of court were called moots, which, from the Latin 
moveo, to move, agitate, or debate, signified arguing of 
cases. These moots were usually performed by students of 
a certain standing, preparatory to their commencing prac¬ 
tice. Mootmen, in Lord Coke’s time, were those who 
argued readers’ cases in houses of Chancery, both in terms 
and grand vacations. Of mootmen, after eight years’ study, 
were chosen utter barristers; so called because they pleaded 
without the bar; and after twelve years, utter barristers were 
chosen benchers, from whom were chosen the readers, and 
from the latter was chosen the attorney and solicitor general, 
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as also one or two serjeants, and from the serjeants were 
chosen the judges. 

The qualifications of candidates for the bar were an object 
of great concern from the earliest period, as may be gathered 
from the orders and regulations made from time to time, 
cither by the command of the king, or by the direction of 
the judges, or by the societies themselves. The profession 
was, as we have seen, confined in Fortescue’s time to people 
of family, and in the spirit of those times we find, that in 
the reign of James I., no one could be admitted into the 
inns of court that was not a gentleman by birth. The 
qualification of learning was insisted on at all times, particu¬ 
larly in the order in the 33th of Elizabeth. To this end it 
was a constant rule to restrain practice at the bar for a cer¬ 
tain time after a person had been called, which, for the most 
part, was five years, but was reduced in this reign to 
three years. The spirit of those regulations hag been pre¬ 
served in the subsequent orders of these societies, which 
have respect to such of their members as prepare themselves 
for the study of the law by a university education. 

Those who followed the practice of the law were, at one 
time, altogether excluded from being called to the bar; but 
this has been in some measure altered. In respect to attor- 
nics, a statute in the third year of King James I. required 
that none should be admitted attornics in any of the courts 
at Westminster, but such as had been brought up in the 
same courts, or were otherwise well practised in their pro¬ 
fession. In confirmation of this statute, rules of court had 
been made, requiring that attornics should be subject to an 
examination before they were admitted, and a certain num¬ 
ber of able practiscrs of the courts were appointed yearly, 
whose business it was to examine such as should desire to 
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be admitted. 

We may now close our account of the law societies, by 
stating the changes which they had undergone since the 
reign of Edward IV. Lincoln’s Inn, which originally be- I)u ,i K . on g . 
longed to the carls of Lincoln, was afterwards leased by the soi. 
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bishops of Chichester to the students of the law, the interest 
of which coining to Sir Edward Syliard, he sold it in the 
reign of Elizabeth to the benchers for five hundred pounds., 

The society of the Temple was, in consequence of the in¬ 
crease of students, divided into two in the reignof Henry V III., 
namely, the Inner and Middle Temple. They held their houses 
by lease until the reign of dames I., when they had a grant 
thereof made to Sir Julius Ctesar, the chancellor of the king’s 
Exchequer, and Sir Henry Montague, recorder of the city, 
and others. The registers of this society commence from the 
latter end of the reign of Henry VII. Gray’s Inn, which 
was demised in the reign of Edward IV., by the prior and 
monks of Sheene in Surrey, to the professors of the Jaw, was, 
after the dissolution of the monasteries, granted -to them by 
Henry VIII. 

The inns of Chancery remaining at this time were as fol¬ 
low: 1. Thavies’ Inn, granted to the benchers of Lincoln’s 
Inn in the reign of Edward VI. 2. Bernard's Inn, belong¬ 
ing to Gray’s Inn. 3. Fumival’s Inn, purchased by the 
society of Lincoln’s Inn in the reign of Edward VI. 4. New 
Inn, belonging to the Middle Temple. 5. Clement’s Inn, 
demised to the society of the Inner Temple. (>. Clifford's 
Inn, came first by lease, and afterwards by grant, to the 
Inner Temple. 7* Staple’s Inn was first held by lease, and af¬ 
terwards was granted to the society of Gray’s Inn. 8. Lyon’s 
Inn belonged to the Inner Temple from the reign of Henry 
V., if not before. Strand Inn or Strondc Inn was an inn of 
Chancery in the reign of Henry VIII., and probably long 
before, and belonged to the Middle Temple; this, together 
with the Bishop of Worcester’s Inn, and the Bishop of Co¬ 
ventry and Litchfield’s house, commonly called Chester Inn, 
with some other houses, were all pulled down, to make room 
for the building of Somerset House for the Duke of Somerset 
These inns of Chancery were inhabited by attomies, who at 
this time were expected to reside there. 

The sources of legal information had been much enlarged 
since the reign of Henry VIII., by the number and exccl- 
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Icncc of the reports which were made from time to time of 0 H A P. 
the cases adjudged in the different courts of law; hut prin- V XXX1 ^ 1 ', 
eipally at this period in the courts of King’s Bench and p J1AJM jj 
C ommon Pleas. The names of the reporters most entitled 
to notice arc here given in a chronological scries, namely, 

.Jenkins, Jlenloe, and Dalison, cited hy Lord Coke 
as New Bcnloe, Dyer, temp. II. and 8, IS. 6, M. 
and E. Plowden, temp. E. (j, M. and E. Owen, 
temp. M. and E. Leonard and Moore, M. E. and 
J. 1. Anderson and Saville, temp. E. Coke, Popham, 

I^eonard, Yelverton, Hutton, Brownlow and Goldborough, 
temp. E. and J. 1. Ilohart, Tothill (reports in Chan¬ 
cery), Croke, Bulstrodc, Sir Wm. Jones, Bolle, Davis 
(reports of.cases in the Irish courts), J. 1. and C. 1. Latch, 
temp. C. 1. Style, temp. C. 1 and 2. Kelyng, Keble, Saun¬ 
ders, Ventris, Lutwyche, Sir Thos. Raymond, Pollexfen, 

Skinner, Siderfin, Shower, Vaughan, Vernon, temp. C. 2. 

Of the above, Dyer, Plowden, Croke, and Coke, hold the 
first rank in public estimation. These were all originally 
written in French, but have been severally translated into 
English. The reports of Sir Edward Coke are, by distinc¬ 
tion, cited 1, 2, 3, &c. Hep., without mentioning the name. 

Crokc’s reports are commonly cited Cro. Eli/., Cro. Jac., 

.and Cro. Car. 

The most important treatises on the law were from the 
pen of Staunfordc, Lambard, Manwood, Crompton, Kit¬ 
chen, Coke, Bacon, West, Style, and Sheppard. Sir Wil¬ 
liam Staunfordc was the first who wrote on the pleas of the 
crown, in which he imbodied the principles of criminal law 
laid down by Bracton and Britton. Lambard was the 
author of Eirenarchia, or the Office of .Justice of the Peace, 
Archaionomia, or the Ancient Laws of the English, and other 
works. Manwood, on the Forest Laws; Crompton, on the 
Jurisdiction of Courts; and Kitchen, on Courts, are well 
known by their respective works. Sir Edward Coke, the 
illustrious commentator on liittlcton, wrote four volumes, 
which he designates Institutes; the First Institutes is the 
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CHAP. Commentary on Littleton's Tenures; the Second Institutes 
/ contain an exposition of Magna Charta, and other statutes 

4 '- haul. II. * n the reign of Henry III. and Edward I. and II.; the 
Third Institutes treat of criminal law, and the fourth Insti¬ 
tutes, of the jurisdiction of courts. He likewise wrote the 
Complete Copyholder, and other small works, which were 
published in a selection of law-tracts by Seijcant Hawkins in 
1764. Among Bacon’s law-tracts will be found, his Trea¬ 
tise on the Use of the Law, and his reading on the stat. of 
Uses. Sheppard’s Touchstone of Common Assurances is 
one of his most esteemed works, which has passed through 
several editions. In regard to the practice of courts. West’s 
Symboleography, which is a collection of forms and prece¬ 
dents, and Style’s Practical Register, containing the rules 
and orders of courts, are in considerable repute. 
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CHAPTER XXXIV. 


JAMES II. to GEORGE IV. 


Succession to the Throne determined in Parliament.—Statutes of' 
William and Mari/.—liill iff Rights.——Dispensing Power of 
the Crown abolished.—Mutiny Act.—Exclusion of Papists Jrom 
the Throne.—Council allowed to Prisoners on Indictments of 
Treason.—Appointment of the Judges.—Royal Mines. — Tolera¬ 
tion Act. — Aliens. — Arbitration.—Resisting Process.—Benefit 
of Clergy. — Statutes of Anne.—Privilege of Ambassadors. — 
Copy-Right.—Pressing Seamen.—First Fruits.—Vicinage.— 
Attornments.—Union of England and Scotland.—Statutes of 
George II. — Marriage Act.—English Language.—Statute 
Law under George III.—Appeals and Trial by Battle alto¬ 
ll shed.—Union if England and Ireland.—Abolition of Slave 
Trade.—Statute Laws if George IV.—Law Reports.—Law 
Treatises . 


Wiiat remains to be said to complete this history of CHAP 
English Law, will principally relate to the changes intro- , , 

duced by statute. Jamks 

The reign of James II. would not have been entitled to a Sumssim, to 
place in this history, if it had not been for the manner of i/,r throur 
its termination as connected with the privileges of parlia- by JMtr r M - 
ment. It has already been shown, that the succession to mn,L 
the throne was in particular cases referred to the decision of 
parliament. Consistently, therefore, with this admitted prin¬ 
ciple, the two houses of parliament assuming, on the depart¬ 
ure of King James out of England, that the throne was 
vacant, appointed a successor in the persons of William and 
Mary, by which they fully established their right to regulate 
the succession to the throne in extraordinary emergencies. 
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The circumstances under which William and Mary came 
to the throne being favourable to political liberty, several 
statutes were passed in the first year of their reign tending 
still farther to abridge the prerogative of the crown. The 
coronation oath was altered so as to make it more suitable to 
the existing state of things. The old coronation oath, 
which was probably derived from the Saxons, and is referred 
to by ancient writers, was, as the statute alleges, framed in 
doubtful terms with relation to ancient laws and constitu¬ 
tions. The statutes referred to, known by the name of the 
Hill of llights, contained many provisions in favour of the 
subject, which were for the most part in affirmance of the 
common law, or of previous statutes, as to the right of peti¬ 
tioning, the right of carrying arms for defence, and of 
applying to courts of justice for redress of injuries, freedom 
of speech in parliament, freedom of elections, and the like. 
Besides, the power of dispensing with the laws in any case was 
now taken from the crown, a power which was derived 
from those times when the administration of justice was 
exclusively in the hands of the king, and had heretofore 
been exercised by our kings at their discretion, while parlia¬ 
ment was in its infancy, and a statute was not supposed to 
interfere with the prerogative of the crown. A clause there¬ 
fore used frequently to be introduced into statutes and letters 
patent, entitled from the first words of it a non obstanh 
that is, notwithstanding, which served as a licence to do a 
thing which otherwise a person would be restrained by act of 
parliament from doing. For the putting an end to this 
power it was now enacted, that no dispensation by a non 
obstante of or to any statute should be of any effect, except 
such dispensation was specially provided for in the act. By 
another clause of this act the crown was restrained from 


keeping a standing army, or levying any sort of tax on the 
subject without consent of parliament; but that the king 
might be armed with power to preserve discipline in the 
MiaiiniAtt. army, a mutiny act was expressly passed in the second year 
of this king which has ever since been annually renewed. 
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This contains a code of laws and regulations for the govern¬ 
ment of the army and punishment of all military offences, 
particularly mutiny and desertion, which constitute our 
present military law, and by which our courts martial have 
ever since been modelled. 

The exclusion of papists from the throne had been unsuc¬ 
cessfully attempted during the reign of Charles II., when a 
bill passed the House of Commons to that effect, with the 
express view of setting aside the Duke of York, the pre¬ 
sumptive heir, on the score of his being a papist. This was 
thrown out at that time in the House of Lords, but carried 
with facility in this reign, when it was enacted, that every 
person holding communion with the sec of Home should he 
for ever incapable to inherit or enjoy the crown of England. 

As, by the common law, prisoners were not allowed 
counsel on an indictment of treason, unless some point of 
law arose proper to be debated; and by this restriction they 
were subjected to many hardships, a statute in the 7th 
year of this king empowered the justices in such cases to 
assign counsel not exceeding two. This privilege was ex¬ 
tended by a statute in the subsequent reign to cases of par¬ 
liamentary impeachments. 

The common law recognised the king as the fountain of 
justice and general conservator of the peace of the kingdom, 
whose prerogative it was to appoint and remove all officers 
and ministers of justice at his pleasure; this was now 
restricted by a statute in regard to the judges, whose com¬ 
missions were to be made, not as formerly, durante bene 
plavito, but quamdiu se bene gesserint. They might, 
however, be removed by an address of both houses of par¬ 
liament. By another statute it was declared, that their 
patents of commission, which heretofore became vacant at 
the demise of the king, should continue in force for six 
months after the death of the king or queen. 

By the common law, if gold or silver were found in any 
mine of base metal, or as some supposed, if the value of the 
gold or silver found therein exceeded that of the base metal, 
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the whole would become a royal mine; hut as this law im¬ 
peded the working of the mines by subjects, lest, if they con¬ 
tained any gold or silver, they should be claimed by the 
king, a statute in this reign declared, that no mines on that 
account should be claimed as royal mines, but the king, or 
the person claiming for him, should pay for the base metal 
a certain price. 

The statutes passed in the preceding reigns, which af¬ 
fected Protestant dissenters as well as Roman Catholics, 
were conditionally suspended in favour of the former in 
this reign, by the act well known by the name of the Tole¬ 
ration Act, which exempted all such persons from the penal¬ 
ties of nonconformity, on their taking the oaths of supremacy 
and allegiance, and making and subscribing'declarations 
against popery, and declaring their belief in the Trinity. By 
the same statute it was enjoined, that their meetings should 
be held in houses that were unbarred, unbolted, and unlocked, 
and all persons were prohibited from disturbing or molesting 
them. The papists were not only excluded from the benefit 
of this act, but more rigorous laws were made against them. 
Persons refusing to make the declaration against popery, 
prescribed by the stat. 30 Car. II. st. 2, were to be treated 
as popish recusants, to be prohibited from residing within 
ten miles of London, to be suspended from their seat in 
parliament, not to be allowed to have any arms, not to keep 
a horse above the value of 51., or to present to any vacant 
benefice. All the laws affecting Roman Catholics and dis¬ 
senters, except such as exclude Roman Catholics from the 
throne and some high offices of the state, have since been 
repealed. 

By the common law, neither a denizen nor an alien could 
take land by inheritance; but a statute in this reign per¬ 
mitted natural-bom subjects to derive a title by descent, 
through their parents, or any ancestor, though they were 
aliens. But by another statute, which passed from a 
jealousy of King William's partiality to foreigners, it was 
expressly provided, that no alien or denizen could, by reason 
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of any act of naturalization, bp capacitated to hold a seat 
in the privy council or in parliament, or to hold unices, 
grants, &c. 

The old law of amercing the defendant in a suit, when 
judgment was for the plaintiff, was now so far altered, that 
the plaintiff was to pay (w. fW., .and be allowed it among 
liis costs against the defendant. 

Several parliamentary provisions were made in afiirniance 
of those made in former reigns, in order to render the pro¬ 
ceedings in a suit less burdensome to the suitor, lleforc 
this reign, it was necessary to bring up, by habeas corpus, 
to the courts at Westminster, a defendant who was a prisoner, 
in order to charge him with a declaration; hut it was now 
ordered, that the declaration should be left with the turnkey 
or porter of the prison. Formerly, a plaintiff could not state 
in his declaration, that the defendant was in the custody of 
the sheriff; and was, in consetpionce, obliged to sue out a 
halteas carpus cum causa , and then turn the prisoner ever to 
the marshal or warden; but it was now provided that lie 
might declare against the prisoner in the custody of the 
sheriff*, or any officer. As special hail could be put in only 
before a judge in town, which was often attended with 
expense and inconvenience, this evil was remedied, by the 
judges being empowered to appoint commissioners for that 
purpose in the country. 

Arbitration was a mode of deciding disputes, of which we 
read in the year-book of Edward II.; and the judgment, 
called in that case an award, was held to be as valid as the 
judgment of a court; this course of proceeding had not, 
however, heretofore been employed in complicated questions 
of real property: wherefore, to render it as extensively 
available as possible, a statute of this reign established the 
use of arbitration in all cases where the parties were willing 
to end any controversy, suit, or quarrel, in this manner. 
The award was, in this case, made conclusive in the courts 
against all the parties, whose agreement to abide by it was 
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proved, unless the award was set aside for corruption or mis¬ 
behaviour in the arbitrators. 

Although the law of sanctuary was expressly abolished in 
the reign of James I. yet needy and unprincipled people 
continued to resort to the places heretofore privileged, and 
under that pretext ventured to resist the execution of lawful 
process; wherefore, to obviate these inconveniences, it was 
found necessary to declare, by an act of the legislature, the 
offence of obstructing justice in such pretended privileged 
places to be highly penal. 

The punishment of burning in the hand, in case of any 
clergyable felony, was altered to burning in the cheek ; but, 
as this was calculated to make offenders desperate, the 
punishment of imprisonment, and keeping to hard labour, 
for a period not less than six months, and not exceeding two 
years, was substituted in its place, by a statute of Queen 
Anne; by which statute it was also enacted, that reading 
should not be required to entitle a person to the benelit of 
clergy. Although the old law of clergy was thus absolutely 
done away, yet the term has been since retained for the pur¬ 
pose of distinguishing offences that were subject to a less 
punishment than death. Numerous provisions have been 
made by statutes since that period, either for the purpose of 
taking away the benefit of clergy from some offences, or 
granting it to others; as also for regulating the punishment 
of such offenders as were entitled to their clergy. By the last 
statutes on this subject, in the reign of his present Majesty, 
burning in the hand, and many other formalities connected 
with the treatment of persons guilty of clergyable felonies, 
have been altogether done away, so that probably, at no dis¬ 
tant period, the term benefit of clergy will be remembered 
only in history. The statute of 28 Hen. VIII. which placed 
actual clerks on the same footing with other persons as to 
felonies, was revived by stat. 6 Geo. IV. c. 25, which did 
away with a distinction that had caused much dissatisfac¬ 
tion from the period of its commencement at the Conquest. 
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The prerogative of the crown having he.m exerted to its 
own prejudice, by the improvident grants of the demesne 
lands by many of our kings, particularly King William III., 
it was one of the first acts of this queen's reign to restrict the 
grants or leases from the crown to a term not exceeding thirty- 
one years, or of three lives, except with regard to houses, 
which might be granted for fifty years. 

In consequence of the arrest of an ambassador from Peter 
the Great, czar of Russia, it was found necessary to define 
the law by an act of parliament, the preamble to which 
recites the arrest which had been made “ in contempt of the 
protection granted by her majesty, contrary to the law of 
nations, and in prejudice of the rights and privileges which 
ambassadors, and other public ministers, have at all times 
been thereby possessed of, and ought to be kept sacred 
and enacts that, for the future, all process, whereby the 
person of any ambassador, or any of his servants may be 
enacted, shall he utterly null and void. 

The question, as to the rights of authors in their produc¬ 
tions, appears to have been so far considered in this reign, 
that a statute declared that the author and his assigns should 
have the sole liberty of printing and reprinting his works for 
the term of fourteen years, and no longer, unless the author 
were living; in which case he was to enjoy the right for .another 
term of fourteen years, hut this was amended by subse¬ 
quent statutes, particularly by that in the 54th year of his 
late majesty, which changed the conditional term of four¬ 
teen years, to twenty-eight absolutely, and to the end of 
the author's life. The same privilege was granted by 
other statutes to the inventors of prints and engravings. 
How far the rights of authors were protected by the com¬ 
mon law has been since a much litigated question. In the 
court of King's Bench, it was held that an exclusive and 
permanent copyright subsisted in authors by the common 
law ; but this judgment was, in a subsequent case, reversed 
by the House of Lords. 

An attempt was made, in the preceding reign, to do away 
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with the practice of impressing seamen, by substituting a 
register of seamen in its place; but, being found ineffectual, 
and at the same time oppressive in its operation, the ancient 
practice was revived by a statute in this reign. As this prac¬ 
tice was so repugnant to the spirit of the constitution, many 
were disposed to call in question its legality; but it scarcely 
admitted of a doubt in any court of justice, as has been ably 
shown by Sir Michael Foster. 

The primituv ., or first-fruits, which, in the reign of Henry 
VIII., were annexed to the crown as a part of the revenue, 
were granted by this queen, by her royal charter, which was 
afterwards confirmed by statute, for the augmentation of 
small livings; and has, therefore, appropriately been deno¬ 
minated Queen Anne's bounty. This was aftcrVards regu¬ 
lated by subsequent statutes 

The old law of vicinage was now done away by a statute, 
after having long and gradually fallen into disuse. The 
stat. 35 Hen. VIII. c. 6, limited the number of hundredors 
to six, and the stat. 27 El. c. 6, reduced it to two; and, 
finally, the statute of Queen Anne made an end of all 
hundredors, in requiring the venire to be awarded in all 
personal actions from the body of the county; but, in crown 
prosecutions, the practice still continued of keeping the jury 
within the pale of the same hundred. 

Although the necessity for attornments was removed by 
the changes which the law of real property had undergone, 
particularly by the introduction of uses, yet there were cases 
still remaining in which they were found expedient to get 
the attornment of the tenant; wherefore, by a statute in this 
reign, it was enacted, that all grants and conveyances of 
manors, lands, &c. by fine or otherwise, should be good 
without the attornment of the tenant, provided notice was 
given to him of the grants. By a statute, in the reign of 
George II., attornments of lands, &c. made by tenants to 
strangers claiming title to the lands should not prejudice the 
landlord's possession. 

The union of England and Scotland, which, in the reign 
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of King tlamcs, was projected and very much desired, was <: II a P. 
now happily effected in the 6th year of this queen, by an act XXX1V - 
of the legislature, from which time all acts of a general nature fi E0 .li.lll. 
extended to England and Scotland, which were comprc- $ t at.o 
bended under the name of Great Britain. Ann. 


For the prevention of clandestine marriages, some pariia- statutes of 
mentary provisions were made in the two preceding reigns; 6 ’ antl 
but the most important regulations were made by an act in 7- 7and is 
this reign, which has, by distinction, been entitled the ^ n ’ n 10 
Marriage Act, by which all the modes of solemnizing marriage Mm riage 
by banns, licence, and special licence, arc minutely defined. ^ ^ ^ 

An alteration was made in the proceedings of courts in c. :ra. 


this reign which thoroughly re-established the use of our 
native tongue, that had, as before observed, from a variety 
of causes, been banished from the courts of law since the 


English 

language. 

Ante, p.269. 


Conquest. To this end, it was enacted, that matters of Stat. 12. 
record, indictments, pleas, verdicts, and judgments, which tJc0 - 2 - c ' 2fi 
had heretofore been in Latin, should for the future be in 


English; but it was found necessary to explain, by a subse¬ 
quent statute, that the statute was not to extend to such 
phrases as tjuure imjmlit , nisi prins , and others. It is 
worthy of observation, that the French continued in use 
among lawyers, in taking their notes, even as low down as 
the reign of Charles II. 

As a proof of the immense additions which were made to statute law 
the statute law in the reign of his late majesty, it will only , ‘ n J d { rr Ge ° m 
be sufficient to observe, that the statutes of this king com¬ 
prehend nineteen thick quarto volumes, while those from 
Henry III. to William III. are included in three compara¬ 
tively small quarto volumes. Out of this immense collection 
of statute laws there are but few points that fall within the 
scope of this work. 

The abolition of appeals, and the trial by battle, was one 
of those measures for which the reader must have been fully bauic alio. 
prepared; and yet this law would, probably, not have passed 
at that period, at least as far as respected appeals, if an at- 3 . c. 46. 
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tempt had not been made to revise the trial l>y battle, in an 
atrocious case of murder. 

The acts relating to Ireland, which terminated in its 
union with Great Britain, are particularly entitled to notice 
at this period. 

The question having been much agitated during the reign 
of George I., as to how far the Irish parliament was or 
ought to be dependent upon the parliament of England, it 
was thought necessary to declare expressly, by an act of the 
legislature, that the kingdom of Ireland ought to be sub¬ 
ordinate to, and dependent upon, the imperial crown of 
Great Britain; and that the king's majesty, with the con¬ 
sent of the Lords and Commons of Great Britain, in parlia¬ 
ment, had power to make laws to bind the people of Ireland. 
Two statutes were passed in the early period of this reign, 
which went to the repeal of that statute, and declared that in 
all cases the people of Ireland should be bound only by 
laws enacted by his majesty and that parliament; and that 
no appeal, or writ of error, from the courts in Ireland, 
should, for the future, be brought into any of the courts of 
England. After this period several acts were passed in the 
Irish parliament, for the regulation of the different depart¬ 
ments of government as a separate kingdom; the incon¬ 
venience of which being sensibly felt, led to that act of the 
legislature in the 40th year of this king, which united the 
kingdoms of Great Britain and Ireland into one kingdom, 
by the name of the United Kingdom of Great Britain and 
Ireland. 

Another public measure of this reign is entitled to notice, 
which, on the score of humanity, is not inferior in importance 
to the one just mentioned, namely, the abolition of the nefa¬ 
rious traffic in slaves. This bad practice commenced in the 
reign of Elizabeth, and was carried on for a number of years 
without exciting the attention of the legislature in any parti¬ 
cular manner. The first statute we meet with on the subject, 
was passed in the reign of Queen Ann, in affirmance of laws 
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that were in force in the English plantations, to prevent the 
carrying slaves oil* the island without the owner’s consent. 
Several statutes were passed in this reign, with a view of 
diminishing the evils of this trade, and restricting the 
traffic; and after many fruitless attempts on the part of 
the friends of humanity, the object was at length obtained 
in the 47th year of this king, of procuring the total abo¬ 
lition of the trade, not only as regards our own country, 
but also as respects other states, so far at least as it has 
been hitherto practicable. Treaties have been entered into 
with the kings of Spain, Portugal, and others, for the pur¬ 
pose of carrying into execution the acts of the English legis¬ 
lature. 

The principal laws entitled to notice in the reign of his 
present Majesty, arc those which relate to the criminal law, 
and the administration of criminal justice. The law of 
larceny, drawn from the common law and the statute law, 
is imhodied into one act, by which, at the same time, all 
the statutes of former reigns, bearing on the subject, arc 
repealed. In a similar manner the several laws relating to 
malicious mischief are repealed, and their principal provisions 
imhodied into one act. The old law of voluntas reputa - 
bifur pro facto, is revived by one clause, which makes it 
felony to assault with intent to rob. The forms of adminis¬ 
tering justice, particularly in criminal cases, arc now simpli¬ 
fied. The simple plea of “ Not guilty,” is sufficient, with¬ 
out any of those forms heretofore used. Where a prisoner 
refuses to plead, the plea of “ Not guilty” may be recorded, 
and the trial proceeded in. Every peremptory challenge 
beyond the number of challenges allowed by law, shall hence¬ 
forth be void. By the old law, those who challenged peremp¬ 
torily thirty-six were deemed to stand mute, but this provi¬ 
sion does away with the old law respecting standing mute. By 
another statute, the solemnity of passing sentence of death 
was to be confined to such cases only, where, by the judg¬ 
ment of the court, it is deemed fit to be put into execution. 
In other cases, where the punishment of death may be com- 
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muted, judgment of death is to be recorded. By another 
statute, the degrading treatment of the bodies of persons who 
committed feh> tie, t>e, is altered, and the coroner is directed 
to see that the remains of one found fe/o de se are buried 
privately in the night-time in the churchyard, but without 
the performance of any of the rites of Christian burial. By 
another statute, the punishment of whipping women is 
abolished; and by another, the old law of attaints is abo¬ 
lished. For these improvements in the criminal law, we 
arc indebted to the Right lion. Robert Peel, after whom 
the acts of Parliament on this subject have since been 
named. 

The reports and law r -lrcatises have kept pace with the 
accumulation of legal matter, which the increase />f wealth, 
commerce, population, and the consequent accession to the 
business of the courts had naturally created. Instead of 
detached cases from all the courts, the cases in the several 
courts began, soon after the Restoration, to be distinctly 
reported. 

The old judicial proceedings in the High Court of Parlia¬ 
ment arc to be found in Rylcy’s Placita PaTliamcntorum, 
and Cotton's Abridgment. The first collection of parlia¬ 
mentary cases on appeals and writs of error were published 
by Sir Bartholomew Shower, after which, we have succes¬ 
sively the reports of Brown and Bligh. 

Several collections of cases in Chancery appeared soon 
after the reign of Charles II., under the different titles of 
Cases in Chancery, Select Cases in Chancery, Reports in 
Chancery, Precedents in Chancery, Abridgment of Cases 
in Equity, and V ernon’s Reports; these have been followed 
successively by Gilbert’s Cases in Law and Equity, Peere 
Williams’s Reports; after which we have, in the reigns of 
George II., III., and IV., among the reporters in Chancery, 
the names of Eden, Brown, Vcsey, sen. and jun., Beamcs, 
Ambler, Maddock, Cooper, Swanston, Simons, and Stuart, 
Turner, Jacob, Walker, and Russell; some of whom have 
also reported cases in the Vice-Chancellor’s Court. 
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Distinct reports of eases adjudged in the Exchequer, have CHAP, 
likewise been made by Messrs, Bunbury, Parker, Daniel, v 
Anstruther, Forrest, Wightwick, and Price. Geo. IV. 

Among those who have reported cases, botli in the courts Exchequer. 
of King's Pencil and Common Pleas, and occasionally in courts of 
the Chancery and Exchequer, from the time of William III. ^ 

to George III. and IV., will be found Comberbach, Carthew, commin 
Salkeld, Lord Raymond, Forteseuc, Comyns, Gilbert, ^ lcag - 
Strange, Kelynge, Wilson, Saycr. In the list of those 
who have reported separately in the King's Hcnch, are to be 
found the names of Harrow, Cow per, Douglas, Durnford and 
East (whose reports coming out regularly, have been deno¬ 
minated Term Reports), East, Smith, Maide and Sclwyn, 

Barnewell-and Alderson, and (.'bitty; among the reporters 
in the Common Pleas, are the names of Barnes, Willes, 

AVilson, Sir Win. Blackstone, Henry Illackstone, Bosan- 
quet and Puller, Taunton, Barnewell and Crcsswell, IV1 ar- 
sliall, .1. B. Moore, Broderip, and Bingham. Besides 
which there are, among the anonymous reports, the large 
collection, entitled Modern Reports, in twelve volumes. 

Cases of Practice, Practical Register, and New Reports 
of Cases in the Common Pleas. We have likewise Peake's, 
Espinasse's, Campbell’s, Starkie's, Holt’s, and (low's Re¬ 
ports, at Nisi Prius, of cases in the King's Bench and 
Common Pleas; Marnott's, Robinson's, Edwards’, Dobson's, 
and Acton’s Reports, in the Admiralty Court; Phillimore's 
and Addam's Cases in the Ecclesiastical Courts. 

The law-treatises may be divided, according to the par¬ 
ticular branches of the law to which individuals have applied 
themselves, thus: we have on the subject of real property, 
and the modes of conveyance, Madox's Raronia Anglica, 
and Formulare Anglicanum; Somncr and Robinson, on 
Gavclkynd; Bridall’s Ars Transferendi; Sir Martin Wright 
and Gilbert on Tenures; Piggott on Recoveries; Fearne on 
Contingent Remainders; Fonblanque’s Treatise on Equity; 

Cruise’s Digest of Real Property; Gilbert and Sanders on 
Uses and Trusts; Watkins on Copyhold, on Devises, and 
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0 H A p. on Descents; Swinburne on Wills; Bacon on Leases and 
XXXIV ' ^ crjms; I ^Ucr on Executors; Preston on the Quantity of 
Ueo. IV. Estates, and on Conveyancing; Powell on Mortgages, on 
Contracts, and on Powers; Williams’s Original Precedents; 
Barton’s System of Conveyancing, and Barton’s Precedents. 
On the subject of trade and commerce, we have Beauwc’s 
Lex Mercatoria; Abbott (Lord Tentcrden) on Shipping; 
Parke (Mr. Justice) on Insurance; Marshall, Annesley, 
and Burn, on Insurance; Sir Wm. Jones on the Law of 
Bailment; Cooke, Cullen, and Montague, on the Bankrupt 
Laws; Kyd’s Law of Awards; Bacon on Arbitration; 
Paley on Principal and Agent; (-bitty on Bills; Bayley 
(Mr. Justice) on Bills ; Plowden on Usury; Pope’s Abridg¬ 
ment of the (’ustoms. On domestic policy, we have Bridall’s 
JusSigli; Duke on Charitable Uses; Bott and Const on 
the Poor Laws; Chitty on the Game Laws; Simeon and 
Troward on the Law of Elections; Burn’s Justice of the 
Peace. On the criminal law, we have Hawkins’s Pleas of the 
Crown; Sir Michael Foster on the Crown Law; East’s 
Pleas of the Crown; Leach on the Crown Law; Eden on 
Penal Laws; Chitty on Criminal Law; Russell on Crimes 
and Misdemeanors; Palcy’s Law and Practice of Summary 
Convictions; Jones, Holt, and Starkie, on the Law of Libel. 
On pleadings, we have Sir John Mitford’s (Lord Rcdesdalc) 
Treatise of Pleadings in Chancery; Bcamcs’s Pleas in 
Equity; Chitty on Pleading; Starkie and Archbold on Cri¬ 
minal Pleading; Stephen on Pleading. On the law of evi¬ 
dence, we have Peake and Phillips; on the Law of Costs, 
Saycr and Ilullock ; on Nisi Prius Law, Buller and Sclwyn; 
on Actions, Booth on Real Actions; Gilbert, Runnington, and 
Adams, on Ejectment; I .aw of Trover. On the practice of 
courts, Gilbert's History and Practice of the Court of Exche¬ 
quer, of the Court of King’s Bench, and of the Court of Com¬ 
mon Picas; Maddock’s and Ncwland’s Chancery Practice; 
lleames's Orders in Chancery ; Cooke’s Rules and Orders in 
the King’s Bench and Common Pleas; lloote’s History of 
a Suit at Law: Tidd's Practice: lmpey's Practice of the 
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Common Pleas. Among the digests and compcndiums of CHAP. 

• • • ° 1 m \ VXTV 

the Jaw, may lie distinguished Rollers Abridgment, Viner's / 
Abridgment, 15aeon’s Abridgment, Petcrsdorff’s Abridgment (j K0 . iv. 
of the Common Law Reports, and Comyn’s Digest, &c. And 
among the getieral treatises, lllaekstone’s Commentaries, 

Wood’s Institutes, Sullivan's Lcetures, Wooddeson’s Sys¬ 
tematical View of the Laws of England. 
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-V11. Stats, of, 424 

-VIII. Stats, of, 439 

Heriot, 9, 75 

Heresy, Legal Definition of, 
488 

Heretics, 820, 345 
Highways,Surveyors of, 4SS 
Hlothaire, Laws of, 0 
Hobart’s Reports, 555 
Holt, 570 

Holt’s Reports, 569 
Homage, 72 

Homage Auncestrcl, 303 
Homicide, 292, 395 
Honour, 72 
llor>e-stealiug, 483 
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Hotchpot, SI 3 
flue and Cry, 41,311 
Hundred, 15, 26,45,311 
Ilundrcdary, 15 
Hunting in Disguise, 432 
Huslmndry, 477 
Hutton's Reports, 555 


Idiots nnd Lunatics, 197 
Imparlance, 209 
Impeachment, 252 
Imprisoning, Right of, 522 
Ina, Laws of, 6 
Indentures, 90 
Indictments, 309 
Information-, 429, 463, 497 
Inner Temple, 554 
Inns of Court, 21a, 41J, 
554 

, of Chanrery ,415,553 
Inquest of Office, 476 
, lnspeximus, 132 
' Interpleader, 408 
Intestate’s Effects, Adminis¬ 
tration of, 108, 172 
- Intrusion, 388 
i, Ireland, Conquest and A 11 - 
negation of, 129,165 
f. Issue, 207 
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** '.oil’s Reports, 568 
>«mes 1. Slats, of, 498 
___ II. Stats, of, 557 
Jenkin's Reports, 555 
Jeofails, Slats, of, 269, 316 
John, Charter of, 127 
Joint-tenants, 373 
Jointures, 435,452 
Jones, Sir William, 5i0 
- Reports, 555 
Judges, Appointment of,559 
_ Punishment of, 183 

- — Salaries of, 191,419 

Judicature of the Cooneil, 
173, 324, 336,352,529 
_ Parliament, 

249, 326,397,580 
Jurats, ISO 
Jurisdiction, 100, 149 
Jurors, QuallHcations of, 
180,336,564 

__Attendance of, 458 

Jury, Trial by, 2*1, 48, 55, 
155, 157 , 285, 550 
_ De M edict ale Linguap, 

270 

Juslicin, 34 
Justiciary, Chief, .to 
Justice-in I'.yre,99 


Justices of Assize and Nisi 
Prius, 140,174,329,353 
- ■■ — Oyer and Terminer, 

175,265 

. .- Ciaol Delivery, 175 

- the Peace, 266,330, 

346, 196 

Kehlc’s Reports, 555 
Keeping Swans, 357 
Kelyng’s Reports, 555, 561 
King’s llenrh. Court of, 130, 
138, 402, 457, 538 
Knight’s Fee, 69 
Knight's Service, 75, 353 

- i.f the Shiie, 220, 

350 

Kyd, 570 

Labourers, Slats, of, 322,336 
Landlord, 555 

Lancaster Palatine, Court 
of, 256, 508 
Larceny, 296, 436 
Latch’s Reports, 555 
Lowing Dog-, 117 
Law-wager, see Wager. 
Leacii, 570 
Lease, 381 

-and Release, 383^ 

I.eii-rs of the Clergy, 452, 
493, 501 

--. Colleges 493 

Leprosy, an Impediment lo 
Descent 85 

Letteis of Marque, 344 
Levari facias, IVrit of, 187 
Lex Lnngobardnrum, 65 

-Scriptact non Scriptn, 

2 . 

Liber AsMsarum, 314 
— .... Fendnriim, 65 
.. Niger et Ruber, 68 
Liberties, 133 

Licences of Alehouses, 477, 
482 

Lighthouses, 490 
Limitation of Actions, 119, 
459,498, 502 
Lincoln’s Inn, 216, 553 
Lindewoode, see Lyndc- 
wnodc. 

Littleton’s Tenures, 412. 

Livelies, Slat, of, 322, 421 

Li\ery of Seisin, 88, 388 

Lunatics, 197 

Lnt wyche’s Reports, 5*5 

l.yndewoodc, 414 

L\on’s Inn, 551 


Maddock, 570 
Maddock’s Reports, 568 
Madox, 569 

Mogua Charta, sec John and 
Henry 111. 

Muihrin, sec Mayhem. 
Maintenance, 181, 462 
Maiming, 516 
Malicious Mischief, 492 
Manslaughter, 551 
Mail wood, 555 
Marilagium, 81 
Mai (bridge. Slat, of, 144 
Marriage, 74 

Marriages, Unlawful, 418 

-Clandestine, 564 

Marrow, 437 
Marshal, Karl, 97 

•- of the King's 

Bench, 264 

—- - and Steward, see 

Steward. 

Marshall, 570 
Marshalsea, 542 
Master of the Rolls, 213, 
536 

Mas'ersin Clnncrn, 536 

. .— Kxtrnoi dinary,5)8 

Mattie’s Reports, 509 
Mayhem, 298 
Merehant Slat, see Stat. 
Merger, 520 
Merlon, Stat. of, 149 
Middle Temple, 554 
Militia, 523 
Mirror, 214 

Mispri-imi of Treason, see 
Treason. 

Milford, Sir .lolin (Lord 
Reilesilale) 570 
Modu- levundi Fines, Stat, 
of, 171 

Monasteries, Dissolution of, 

417 

Moneyage, 51 
Monopolies, 5*10 
Montague, 570 
Moore’s Reports, 569 
Mort d’Aoccstor, Assize of, 
118 

Mortgage, 114,372 
Mortmain, 138, 321 
Mortuaries, 21 
Mulier puisne, 272 
Multiplication, Crime of, 
336 

Murder, £93, 399 
Murdrum, 37 
Mutiny Act, 558 



Nutura Brevium, 469 
Naturalization, 515 
Navigation Act, 514 
Navy, 318 

Negative Pregnant, 409 
New fan, 554 
New Trials, 551 
New land, 570 
Nisi Prius, 140,174, 264 
Nun-Claim, Stat. of, 262, 
422 

Nonconformists, 475, 493 
Non-Summons, 119 
NovieNarrationes, 332,357 
Novel Disseisin, 115, 351 
Nuisance, 332, 357 

Oaths of Allegiance, Supre¬ 
macy, &c. 503 
Oath, Coronation, 558 
Offices, Sale of, abolished, 
478 

Old Natura Brevium, 315 
Old Tenures, 315 
Oleron, Laws of, 125 
Oral Pleading, 405 
Ordeal, 27, 124 

. Abolition of, 150 

Ordinances, 237 
Ordinal pro Statu Hibernia:, 
254 

Othona, 190 

Ouster of Freehold, 274 
Outlaw, 28, 311 
Outlawry, 432 
Oyer and Terminer, see 
J ustices. 

Owen’s Reports, 555 

Palatine, see Counties. 
Fairy, 570 

Papal Power abolished, 489 
Papists, Exclusion of from 
the Throne, 559 
Parceners, 147, 373 
Pardons, 267 
Parke (Mr. Justice) 570 
Parker’s Reports, 569 
Parliament, Acts of, 238 

■ Names of, 221 
■ — Peers of, 224 

. . . Rolls of, 313 

■ Sessions of, 231 

Parol Agreements, &c. 514 
Partition, 373 
Perre Williams’s Reports, 
568 

Peers, 224 
— .Trial by, 349 
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Peine forte et dure, 341 
Pensions, 242 
Perjury, 305 
Pcrkyus,470 

Pernors of Profits, 324, 
355 

Personal Actious, 405 

- . Property, 393 

Peter, pence, 257 
Petitions, 233, 248 

■ . Receivers and 

Trycrs of, 235 
Petitioning restricted, 513 
Petty Jury, 155 

-Treason, 291 

Philip aud Mary, Slats, of, 
481. 

Phillimorc’s Reports, 569 
Piepoudre, Court of, 359 
Piggolt, 569 

Placita Corona:, 55, 133 

— - 1’arliaineut nruui, 

188 

Plea, 55, 206 
Pleading in Person, 206 
---English, 269 

■ - Rules of, 209 

.. . ■ Specimen of, 

210 

Pledges to prosecute, 404 
Plowden, 570 
Plowden’s Reports, 055 
Police, 181 
Pone, Writ of, 112 
Pollcxfen’s Reports, 555 
Poor Laws, 449, 475, 482, 
491 

Pope, 570 

Popham's Reports, 555 
Popular Actions, 432 
Powrl, 570 
Poyning’s Ad, 425 
Prarmnnire, 258, 345, 444 
Pnerogativa Regis, 194 
Precedence, Order of, 448 
President and Council of the 
North, Court of the, 507 

• - - ---of Wales, 

Court of the, 507 
Pressing Seamen, 563 
Preston, 570 
Price’s Reports, 569 
Primer Seisin, 195 
Primogeniture, 12, 53, 83 
Prisoners not ironed, 311 
Principal and Accessory, 
306, 341, 396, 436 
Printing Law Books, 438 
Private Acts, 423 
2 1 * 
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Privilege of Married Wo¬ 
men, 313 

--- Parliament, 

333,351,441 
Prohibition, Writ of, 112 
Proofs, Trial by, 120, 284, 
Protections, 184,257,331 
Protestation, Plea by, 410 
Protesting in Parliament, 
253 

Provisions and Provisors, 
Statute of, 25T, 334 
I’rovors, 309 
Public Acts, 423 
Puller’s Reports, 569 
Punishments, 300 
Purchasing Bulls, 526 
Purgation abolished, 498 
Purveyance, 136, 166,257 


Quarter Sessions, Court of, 
266 

Queen, llegal Dignity of, 
451 

Quia Ginptorrs, Stat. of, 
170 

Quo Warranto, 167 
Quo Minus, Writ of, 547 

Rape, 104, 297 
Kastell, 470 
llationabilis Pars, 93 
Raymond’s (Lord) Reports, 
569 

— - — Sir Thoma£,555 

Real Actions, 274, 404 

- Property, 270, 361 

Rebellion, Commission of, 
543 

Record, Trial by, 120,548 
Kccnrdari Facias, Writ of, 
112 

Records, 120, 212 
Recoveries, Common, 377, 
450, 529 

Recusants, 502, 500 
Reformation, 473, 487 
Regiam Majestatem, 67 
Release, 92, 3S2 
Relief, 51,75, 101 
Remainders, 272, 525 
Remitter, 392 
Rents, 369 
Replevin, 279 
Reports, 468, f.53, 555, 568 
Requests, Court of, 465 
Rescue, 436 
Revenue, 240,511 
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Reversions, 525 
Review, Kill of, 535 
Revivor, Hill of, 535 
Richard I., 125 

II., Slats, of, 318 

-III., 421 

Right, Writ of, 111 
Riley, 188 
Riot*, 317 
Robbery, 104 
Robinson, 50f> 

Rolle's (Lord) Reports, 555 
Roman (alholies, 500 
Romish See, 17 
Royal Fish, 100 

- ——Mines, 550 
Russell, 570 
Russell's Reports, 500 

Sacrament of the Lord's 
Supper, 47 1 
Safe-cniidiirl.-.,314,3)0 
Saint (iciinain, 409 

- Salic Law, 05 
Salkeld'- Reports, 569 
Sanctuary, 40, 437, 451 
Sanders, 500 

Sovilie's Reports, 555 
Sauiider'.s Reports, 555 
Savon Laws, 5 , 0 , 13 
Sayer, 570 

Scuiidaltiin Magnatiun, 331 
•O^ire Farias, Wiitof, IbS 
Sirt 'fn, Ml, 283 
Se*sin, 388 

1 Selwall’s Reports, 5t»0 
Sequestration, 531 
Serjeants, IS2, 417 

.--Inns, 410 

’ Serjeanties, 77, 302 

Sewers, Court of Commis¬ 
sioners of the,450 
Sheppard, 535 
Shot ill*, 23, 15, 101, ISO. 
267, 335, 33b, 350, 353, 
515 

.. Flection of, IS I 

— . . Appointment of,330 

Shower's Reports, 555, 563 
Sidertin's Reports, 535 
Simeon, 570 
Simon’s Reports, 56b 
Simony, 490 

Killings in Middlesex, 495 
Skinner’s Reports, 555 
Slaves, 477 

Slave Trade, Abolition «», 
567 


Smith’s Reports, 569 
Socage Tenure, 71,77,525 
Solemn las Altaeliiamento- 
iiiin, 15*2 

Solicitor-General, 419 
Spreading False Reports, 
306 

Standing Armv, 523 

-Mule, 303, 341 

Stannaries, Courts of the, 
fiOtl 

Staple Inn, 554 
Staple, Court of the Mayor 
of the, 260 

-Stat. of, 259, 357 

Stnr-Cliainhei, 427 

— .. . Abolition of, 

596 

StaiKir, 570 
Starkic's Report--, 569 
Slalhatn'k Abridgment,414 
Slatuta Veleia, 212 
Statute .Merchant, 1S7 
Statute-,, Style of the, 5t*> 
Slat. Acton. Ilurnel, ISO 

-Artier.li llori, 193 

-- Arliculi supei Cliarta-,, 

166 

- - de Asportatis Religio- 

soruio, ITS 

— . de Hi—evtili, 152 

-de Douis Coiidiliouali- 

bus, 169 

—— Dies Communes in Han- 
co, 152 

— — Hibernia-, 14b 
Staunforde. 555 
Stealing, 37 
Stealing Heiresses, Ihi 
Stephen, Chat ter of, 5-S 
Stcwnid of All Hiiglaiid, 96 

• ■ and Mar«hnl,Conrt 
of the. 176,337,352. 402 

—— - — of the Ring's 
Household, Court of the, 
45S 

Si range's Repot Is, 567 
Striking a t lerk, 293 

-in ( ourls of Law, 

3»)2 

Stuntfs Reports, 568 
Study of I lie l<aw, 553 
Style of the Rings of Fng- 
land, 115 

Snhinfeiidal ion, 170 
Siihpo-iia, 325 
Sulisiiii,246 
Sin , t--..:<>n vn Lain! . S'! 


Succession to the Tin one, 
333, 557 
Suggestions, 282 
Suing in Foima Paiipeiis, 
158 

Suit at Law, 516 
Suit, examples of, in a 
County Court, 30 
Sullivan, 570 
Summons, 112 
Supplies, 521 
Sun ender, 385 
Swainmote, 148 
Sivanston's Reports, 56s 
Sw iiihunie, 570 
Sy nogiuphs, 9 

Tales, 158, 485 
r l ailing *s, 2-15 
’I'.tunfon's Repoit*, 56*' 
Taxation, Right of, Mb 
Temple, 316, 554 
T 1111 porali tie«,\-it) 

Tenants in Capile, 193, 222 

—--„ in Common, 37 I 

Ttiiuies. Military, Ahnii- 
liuu of, 52 4 
Term Reports, 569 
Terms, 3.» 

Test Act, see Corporation 

'I'iiaue orThaui, 8 

Thai nla nd, 8 

Tliiivies’ Inn, 216, 554 

Theft, 39, 295 

Thefthote, 297 

Thirty-nine Ai tides, IbS 

Thorn Inn. 190 

Threatening Lelters, 351 

Tiild, 571 

Tithes, 20, ISO 

7'itliing, 15,478 

Title, 392, 526 

Tolri.it ion Act, 560 

Toller. 5i0 

Totiull u Reports, 755 

Tourn, 1 10, 35b 

Treason. 28b, 331,3,;*', <9 » 

Treasu rer, 9.» 

T 1 ensure trove, 199 

Trespass, 205 

Trial, Modes of, 278, .Mb 

7’iinily Term, 160 

Triuoda \ercssitas, 9 

'l’i tnei, 54 5 

Trow.-nd. 579 

Tnisleis, 34l,5.i6 

Tnisl.s, 52b 

Tiiinci s R'-poi.-, .(>'• 



JNDEX. 


Uniformity, Arts of, 474 
Union of Ireland and Kup¬ 
land, 566 

--Scotland, 561 

-Wales, 161,439 

University Courts, 330 
Uses, 262, 378, 134 

- Slat, of, 241, 427, 451 
Usury, 298, 133,49 4 

Vagrancy, 425 
VaiiglianN fjrpoi (?, 555 
Ventris's Report-, 355 
Venue, 284 
Vcige, 177 

— Tenants by the, 367 
Vernon’s Report', 555 
Vesov, Sen. and .Inn. 568 
Vetituui Numiuui, 28l 
View, 133 

\ elleiisoiis Jud» inent, 305 
Villeins, K ', 7 H, 331, 368, 
52: ‘ 

\ iilennge. 7S, 101,361,521 
V i tier, 57 1 
Visitors. 1”2 

Wager of llattle, 115, 156, 
565 

-of I .aw. 111), 142, 

156, 2<-3, 548 
Wage- of knights, 254 
Warp., 203 

Wale-, Judicature in, 139 
Walkei's Reports, 568 


“Wapentake, 25 
Wardship, 73, 195 
Warranty, 73,91, 273 
Waste, 151, 185 
Watkins, 561) 

Weights and Mca-ures, 125 
Were, 36 
West, 555 

Westminster, Stats, of, 159 
Wightwiek’s licpiuIs, 56*> 
Wihtred, I .an s of, 6 
Willes’s Reports, 569 
W.lliam I., Accession of, to 
the Throne, 42 

-- Laws of, 13 

-11.50 

-111. anil Mars, 

St.its, of, 550 
Williams, see I’cue 
W ill rams, 570 

W ills and Testaments, 12, 
92, 514 

Wilson's Reports, 569 
\\ imonot M inelir -iter. Slat, 
of, .181 

Witeiingcmntc, 520 
Withernam, Writ of, 280 
Witnesses, 29, 10, 485 

--for l*i isoner, 185 

Wolsev, Cardinal, Articles 
ngainst, 466 
Wood, 57 I 
Wnoddeson, 571 
Wreck, 197 

W right. Sir Marlin, .569 
Wi it, I 10 


Writ of Ail Comainncin L< 
gem, 277 

- Quod Damnum, ISSV 

--■ Aniovea? Mantim, 

183 

--- Causa Matrimoniigf 

l‘iteloculi, 275 V 

’■ ■ Cossnvit per Bit-n-V 
ilium, 18(> f 

■--- Contra l’’oi maul Col-4? 

latiuuis, 203 M 

Cui ante Divorti* 


mu, 275 

-C’ui in Vita. lit) j 

-Deceit, 253 \ 

Do Loiitribiiliiine, 


26.1 


De 1 loin i lie 


Re pie- J 


giando, 281 

-Dc Otlio cl A iin,lv 

112 f 

- Duni fuit iufra 12-'’ 

lalem, 276 

- Du in fuit Non Com¬ 
pos Mentis, 275 

—--Quid Jin is, 203 

Quod si defiirceat, • 


21 i 


Super Disscisinaiy 
in le quilnis, 276 
- Vcnire l’aeia-, 286 . 


Year-llooks, 213, 311, 5 
342,111,437 j 

Yelvei ton’s Repoits, 55f 
York, Stat. of, 191 / * 
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